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SUCCESSION
ADJUSTMENT

How A DECEASED PERSON’S
ESTATE IS SHARED OUT is
determined by the terms of his or her
will if one exists or, if not, by certain
statutory rules governing the dis-
tribution of intestate estates. Under the
present law the courts have power in
certain situations to adjust such sharing.
In our forthcoming report, “A Suc-
cession (Adjustment) Act: Modern-
ising the law on entitlement to share
in property a person owns on death”,
the Commission will recommend
consolidating these rules under a single
statute and modernising them in
important respects.

In 1976 the rules governing the,
division between spouses of matri-
monial property were fundamentally
‘rewritten. However, the reform applied
only where both spouses were still alive.
The need to extend the reform to
situations where one or both spouses is
dead has long been acknowledged. Part
of the logic behind the Commission’s
proposal is the anomaly of the existence
of two different sets of rules; those from
1976 as well as the 1963 rules. However,
as the 1976 rules are currently under
consideration by the Ministry of Justice
(particularly those in relation to de
facto spouses), the Commission’s
proposals will have to march in parallel
with, and — if necessary — be adjusted
to match the Ministry’s proposals.

The Testators’ Family Maintenance
Act 1900 was a pioneering statute
enabling courts to give relief where a
deceased person had not provided
adequately for the needs of dependants.
Its current descendant is the Family
Protection Act 1955. Unfortunately,
the application of this statute has
become skewed in recent years. Our
preliminary paper, Succession Law:

Continued on page 3
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BECOMING LAW COMMISSIONERS

Denese Henare and DF Dugdale write on what becoming a Commisioner means to them

From Denese Henare ONZM

Hutia te rito o te harakeke

kei hea te komako e ko?

Rere ki uta

Rere ki tai.

Ki mai koe ki au,

“He aha te mea nui o te Ao?”

Maku e ki, “He tangata, he tangata,
he tangata”.

If the centre shoot of the flax bush were
plucked,

Where would the Bellbird sing?

You fly inland

You fly to sea.

You ask me,

“What is most important in the world?”
[ would say, “’Tis people, 'tis people,
'tis people”.

THIS WHAKATAUKI or proverb
affirms the values of continuity
and growth. It best sums up my reason
for accepting a position as a Law Com-
missioner. Serving people — particularly
Maori people — has been the focus of
my life and becoming a Commissioner
is a natural progression of both my
professional career and my service to
the public. '

The Law Commission’s governing
statute requires it to “make recommen-
dations for the reform and development
of the law of New Zealand”. In making
those recommendations, the Commis-
sion is required to “take into account
te ao Maori (the Maori dimension)”.
In giving effect to te ao Maori, the
question is not “is there a Maori aspect
to this particular issue”, but rather,

“what is the Maori aspect?” and, “what
are the implications of this issue for
Maori?” Given the diverse nature of
Maori interests, it is central to the Law
Commission’s work that it reflect such
diversity.

It is an exciting time to be joining
the Law Commission. In doing so I am
realising the aspirations of my tupuna:
to work for the growth and devel-
opment of a bi-cultural society based
on the Treaty of Waitangi — a society
where diversity is respected. It is the
role of the law, I believe, to fairly reflect
the beliefs and values of that society.

The Law Commission’s strategic
business plan for 1996/1997 states:

Giving effect to this responsibility [te
ao Maori] requires concrete steps to
recognise the significance of the Treaty
of Waitangi in the Commission’s work,
and to achieve a bi-cultural approach
to the way in which it operates. (8)

The Commission established the
Maori Committee in 1993, of which it
has been my privilege to be a member
for the past year. The committee is
currently chaired by Bishop Manuhuia
Bennett, and includes Chief Judge

- ET Durie, Dr Mason Durie, Mrs Whetu

Wereta, Judge Michael ] Brown, and Mr
Archie Taiaroa. It has two major func-
tions: first, to advise the Commission
on projects and processes (including
consultation), and on operations within
the Commission (such as identification
of projects and recruitment policy);
second, to develop a framework in
which the laws of New Zealand reflect
the joint heritage of the country.

The received wisdom of past experi-
ence is that responsiveness to te ao
Maori can best be achieved by Maori.
The Maori Committee has always
viewed the recruitment of Maori at all
levels within the Commission as the
best way of enabling the Commission
to begin to take account of te ao Maori.
[ hope my appointment as a Commis-
sioner will encourage other Maori to
join the Commission.

[ welcome the opportunity to imple-
ment the vision of the Maori Commit-
tee and look forward to working with

all of my colleagues at the Commission.
A¥ bz

(9]
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In particular I hope to assist the
Commission to better discharge its
responsibilities under the Law Commis-
sion Act and the Treaty of Waitangi
toward Maori, both generally and in -
relation to specific law reform projects.

From DF Dugdale

EVER SINCE THE ENACTMENT OF
the Matrimonial Property Act
1976 it has been generally agreed that
there is no logic in property-sharing
disputes between living spouses being
determined under the new regime
imposed by that statute, while if one
or both spouses happens to be dead the
different rules to be found in the 1963
Act apply. Is it not regrettable that
more than 20 years have passed with-
out the necessary change to the law
being enacted? )

A developed nation needs a system
for granting security over personal
property that enables lenders reliant on
such security to lend, and buyers
needing to ensure that they are acquir-
ing unencumbered ownership to buy
with confidence. The personal property
securities legislation proposed by the
Commission in 1989 would have
provided that system. There is a cost to
the economy in bad law. Is it not
unfortunate that that proposal has not
resulted in legislation?

Is it not scandalous that, despite the =
constitutional importance of the writ
of habeas corpus, the effect of the 1
Judicature Act 1908 s 54C is that a New =
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Succession adjustment

Continued from page 1

Testamentary Claims (NzLc pP24, 1996),
records among others the argument that
the cherished right of New Zealanders
to dispose of their estates as they think
fit has been tinkered with by the courts
not on the grounds of need — the orig-
inal basis of the legislation — but on the
basis of breaches of some undefined
moral duty. So for example, the courts
have allowed claims by wealthy adult
children in no financial need whatso-
ever, simply on the basis of what seems
to the court to be fair. We are currently
considering the responses and preparing

-proposals intended to rationalise the
law.

The Commission’s proposals will add
to the usefulness of the Law Reform
(Testamentary Promises) Act 1949.
That Act provides a convenient mach-
inery for deciding claims based on con-
tributions to the estate of a deceased
person in two cases. The first is where
the deceased person promises to reward
the contributor. The second case is
where it is unjust for the deceased
person’s estate to retain the benefit
provided. _

The Commission intends the end

result to be a clear code governing suc-
cession adjustment, so that claims
against deceased estates can be disposed
of swiftly and in a principled way.

The report is scheduled for release
in July and follows on from the discus-
sion paper Succession Law: Testamentary
Claims published last year.

Becoming Law Commissioners
Continued from page 2

Zealander seeking the issue of such a
writ has to resort to English practice,
pleading, and procedure, adaptation of
which to the New Zealand rules is no
easy task (as Justice McGechan’s text
describes with melancholy lucidity).

[ am afflicted by the no doubt naive
| belief that questions like these matter,
| that the well-being of our society
| depends on (among other things) the
existence of a just and efficient set of
laws. To hold such a belief demands a
readiness to identify and criticise acts
or omissions that seem harmful to the
- Jjustice and efficiency of the legal
| system. It also demands a preparedness
ér‘ to roll up one’s sleeves and pitch in if
| asked to help with the business of law
| reform. It was in that spirit that I
- worked hard as a member of the
| Contracts and Commercial Law Re-

form Committee during the 21 years of
its existence, which was terminated by
the peremptory disbandment of all the
part-time law reform committees.

It was in the same spirit that, when
invited to abandon the comforts of life
as senior partner of the firm that had
been my professional home since I
entered the employment of Kensington
Haynes and White some 42 years ago,
in favour of life as a Law Commissioner,
[ accepted without any real hesitation.

It seems to me in my simple way that
the responsibility of the Law Com-
mission is to try and change the law for
the better. Law reformers propose;
parliamentarians dispose. Part of the
responsibility of the Commission is to
present its proposals in a way that brings
home to political decision-makers that
such proposals have immediate import-
ance. The Commission’s statutory
obligation is no doubt to engage in
systematic law reform, but it does not
seem to me that that adjective entitles
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the Commission to spend public money
looking for ways to mend what is not
broken. I have no wish to devote the
next 5 years to the preparation of
impeccably researched reports that are
simply left to gather dust.

Meanwhile the questions keep
coming. What is to be done about the
way the courts have applied the Insur-
ance Law Reform Act 1977 s9 to claims
made policies? Should a will be ad-
mitted to probate despite bungled
compliance with the formalities of
execution if the testator’s intention is+
clear? Should New Zealand accede to
the Hague Convention on the Service
Abroad of Judicial and Extra-Judicial
Documents in Civil and Commercial
Matters 19657 Should we cut out some
dead wood from our contract texts by
repealing the Contracts Enforcement
Act 19567 ’

I hope that in the humble role of Law
Commissioner I can do the state some
service. In any event it is fun to try.




ENGLISH AND TRIBAL LAW:
NEW ZEALAND’S DUADIC LEGAL SYSTEM

THE Law COMMISSION HAS A
RESPONSIBILITY to advise and
promote improvements to our law in
the interests of all New Zealanders.
Rules and laws are of the essence of a
society; their reform allows for com-

merce to be made more efficient, better

access to justice, and citizens’ rights to
be protected from infringement.
Perhaps the most challenging task of
the Commission is to deal fairly and
effectively with the place of Maori and
their institutions within New Zealand
society. These are commonly called
Treaty issues, and with some justifi-
cation, since the Treaty of Waitangi is
New Zealand’s founding document. It
is the justification relied on by the
Crown to have received sovereignty
from Maori: it gives Parliament the
authority to make our statutes, and the
judiciary the authority to interpret
them and develop the judge-made
common law.

In New Zealand the law includes the
statutes and judge-made law that are
the legacy of British colonial settle-

ment. What is less well known is that
there is another source of law alto-
gether. This is the law of indigenous
rights which has been recognised by
international law since the 16th cen-
tury, by English colonial law since the

‘17th century, by the Privy Council in

numerous cases (including appeals from

‘New Zealand), and by our own Court

of Appeal in recent times. Its principle
— in the New Zealand context — is that
the rights of individuals or their tribes
which were recognised by customary
usage before 1840 were not superseded
by the colonial law of England that took
effect upon the cession of sovereignty.
No legislation was needed to give legal
effect to this usage; the judge-made
common law gave it effect upon the
British Crown’s assumption of
sovereignty. Moreover, the explicit
language of the Treaty includes an
undertaking to protect those rights.
Recognition of the existence of
indigenous rights was either resisted or
rejected by colonial governments in
New Zealand, Australia, Canada,
Anmerica, and the French colonies. In
New Zealand they were at first recog-
nised; with a growing shortage of land
for settlement, the land wars that
followed, the fear of the colonists that
they would be defeated, and a backlash
against Maori by other elements of the
colonial society, the judiciary aband-
oned its original position and refused
to recognise indigenous rights. The
pattern was similar in other colonial
societies. With the passing of time,
changes in international opinion, and
an increasing maturity, each of these
jurisdictions has now recognised that
indigenous rights need to be recognised.
Whether there should be change is
not the present point; certainly indige-
nous rights can be, and have been to a
large extent, removed by inconsistent
legislation. Title to most privately-
owned land, for example, is protected
by legislation; there is no prospect here
of difficulties on the scale of those in
Australia, where the Wik judgment of
the High Court delivered last
December may affect as much as 40%
of that continent. But in considering
future options, New Zealanders should
understand that, in the absence of such
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legislation, Maori indigenous rights
remain.

Once that is understood, other New
Zealanders may appreciate that the
law’s “protection of Maori rights” is
required by the same legal rules that
protect their own. Maori New Zea-
landers would have every reason to feel
aggrieved if their rights were simply
ignored. Further, the preamble to the
Treaty and article I, which in substance
promise to protect Maori values, have
not received significant effect in the
formulation of our law. That requires
attention.

It does not follow that there are or
should be two distinct legal systems,
each hermetically sealed from the
other. If a Maori and non-Maiori to-
gether commit a serious crime it is
impracticable to suggest that they
should be arrested by different police
officers, and taken to separate watch
houses. Nonetheless, at least in some
cases, there is much room for
imaginative forms of justice, especially
a restorative justice that rehabilitates
the victim. The Commission’s con-
sideration of alternatives to prosecution
(see page 5) is taking place within the
reality that New Zealanders are of many
cultures and of a wide range of opinions.
In this, as in our other work, we seek
ideas and advice from all sectors so that
we can advise Parliament on changes
to our law that will improve New
Zealanders’ lives.

The starting point for reform of the
law is the further reality that our single
legal system is derived from, and con-
tains elements of, both English and
Maori roots, both greatly modified by
Parliament and the judiciary over the
past 157 years. The term “duadic”
expresses that reality: of two bases of a
single system. A major task lies ahead:
what principles should govern the
updating and reform of this total
system? Concepts of the protection of
Maiori and tribal identity are in-
creasingly seen as important by inter-
national law. Statute aside, the law
guarantees Maori their particular
identity. Moving forward requires of all
of us goodwill and generosity of spirit,
to develop a united single nation proud
of, and eager to protect, our differences.




Progress report — Women’s Access to
Justice: He Putanga Mo Nga
Wahine ki te Tika

Continued from page 5 .

calls for responsiveness to Maori values

and needs across a range of state
activities.
“ These four papers, together with the

three earlier papers (Information About

Lawyers’ Fees (NZLC MP3), Women's
- Access to Legal Information (NZLC MP4),
and Women's Access to Civil Legal Aid
(NzLc MP8)), will form the basis of the
final report, due to be submitted to the

Minister of Justice in early 1998. This
report will also incorporate responses
to the seven consultation papers, and
discussions on those responses. We will
report to the Minister on the effective
delivery of appropriate and affordable
legal services to New Zealand women
in all their diversity, and on enabling
justice sector agencies and the legal
profession to respond appropriately to
the needs of Maori women.

Our terms of reference require us to
report on “principles and processes to
be followed by policy makers and
lawmakers, specific law reforms, and

educational and other strategies”. What
is needed is an integrated, multi-

pronged strategy of policies and actions,

of which law reform will be a part. The

project will emphasise short-term
results but will also address larger and
more long-term problems and solutions.

If you would like to make submis-

sions on any of these papers, or receive.
further information about the project,

please contact Michelle Vaughan on

freephone 0800 88 3453, email

mvaughan@lawcom.govt.nz or write

to Freepost 56452, Law Commission,

PO Box 2590, Wellington.

LAW COMMISSION PUBLICATIONS
REPORTS (1ssn 0113-2334, 150 x 240 mm)

e A New Zealand Guide to Intematibnal Law and its Sources (NzLc R34, May

INCE THE REDESIGN of the

Commission’s publications last
year, we have produced several reports
and preliminary papers (see right), and
have recently published our tenth misc-
ellaneous paper. Copies of these pub-
lications are still available.

Also available are annual subscrip-
tions for 1997. Subscribers receive
copies of Te Aka Korero, all reports and
preliminary papers, and miscellaneous
papers upcn request. (Anyone taking
out a 1997 subscription will receive
back copies of publications produced so
far this year.)

Please contact Matthew Oliver,
Publications Officer: phone 473-3453,

or email moliver@lawcom.govt.nz.

1996) $24.95

® [Legislation Manual: Structure and Style (nzLc R35, May 1996) $24.95

e Annual Report (nzLc R36, 1996) $9.95

* Crown Liability and Judicial Immunity: A response to Baigent’s case and
Harvey v Derrick (NzLc R37, May 1997) $19.95, 1sBn 1-877187-00-3

PRELIMINARY PAPERS (1ssn 0113-2245, 210 x 297 mm)

® Succession Law: Testamentary Claims (NzLc rp24, August 1996) $34.95
® The Privilege Against Self-Incrimination (NzLc Pp25, September 1996)

$21.95

e The Evidence of Children and Other Vulnerable Witnesses (nzLc pp26,

October 1996) $25.95

® Evidence Law: Character and Credibility (nzLc pp27, February 1997)

$24.95, 1sBN 1-877187-00-3

e Criminal Prosecution (NzLc pr27, March 1997) $24.95, 1sBn 1-877187-01-1
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