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CHALLENGES TO WILLS

NEW PUBLICATIONS
As ParT of the Commission's

review of succession law, it
released in August two publications on
the subject of claims against dead
people’s wills, each designed for a
different audience:

» Succession Law: Testamentary Claims
— A Discussion Paper (106, NZLC
FP14) is a 250-page paper primarily
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intended for legal practitioners and
orthers interested in the details of the
proposals and the background
research. ($34.05)

o What Should Happen to Your Property
When You Die? — A Consultation Paper
is a 30-page paper explaining what
is proposed w the general public.
(Free of charge.)

The proposals could affect many people
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— half of the 27 coo New Zealanders
who die each year leave significant
property for distribution, and courts can
overturn a will if it does not recognise
the testamentary claims of family
melnherﬁ Hl'ld L'.l.thE'r.E.

KEY PROPOSALS

* Widows and widowers of a persan
who has died would have rights to
share — usually equally — in the
couple's praperty. This right ro share
15 already available under rhe
Matrimonial Property Act 1976 for
spouses who divorce. Widows and
widowers would also be able to claim
support to permit them areasonable
and independent standard of living.

* The right ro share in property and
receive support when a partner dies
would also be available for surviving
de facto partners, in¢luding those of
the same sex.

ol Pcnplc who have made valuable
contributions o will-makers'
property or well-being, like unpaid
carers of the elderly or sick, would
be able to claim fair compensation,

s The new laws would 1:|':Lriﬁr the
financial support claims that
children are able w make from the
estates of their parents, and would
recognise the special needs of
children in same circumstances:
those under 25, those who are still
being educated, and those with
disabilities.

At present, mature, hnancially inde-

pendent children can seek major

changes ro wills against parents’ wishes,
even if they have not been close to their
parents for years. The paper criticises
the existing law on adult children’s
claims, saying that it has contradicrory

UEpROsEs and creates uncertain results,

We welcome suggestions on whether

such claims should continue,

contimued rm page 3
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THE LAW COMMISSION’S WORK ON
CRIMINAL PROCEDURE

THE PROJECT'S WORK

On THE CRIMINAL PROCEDURE
eam are Les Atkins QC
(Commissioner), Janet Lewin {project
co-ordinator), and researchers Philippa
McDonald, Susan Portter, Christine
Hickey, Ian Murray and Diana Pickard.
The team has asbusy publication
schedule for the second half of this year.
Ohne discussion paper on the privilege
against self-incrimination is being
released in Seprember. Two more
discussion papers are being finalised —
one on the New Zealand prosecution
system, to be published in October; and
a second on juries {scheduled at rhis
stage for publication by mid-
December).

The team is also working on the
Costs in Criminal Cases Act and is
preparing a paper on diversion and
ather alternatives to prosecurion.

We are currently reviewing the terms
of reference for our work on criminal
procedure. The existing reference was
given by the Minister of Justice in 1980.
Among other things, it asks the
Commission:

» to ensure that the law relating ro
eriminal investigations and pro-
cedures conforms to the obligations
of New Zealand under the
International Covenant on Civil and
Political Rights and to the principles
of the Treaty of Waitangi; and

* to devise a system of criminal

procedures for New Zealand thar will
ensure a fair trial of people accused

of offences, protect the rights and
freedoms of all people suspecred or
acensed of offences, and provide
effective and efficient procedures for
investigating and prosecuting offen-
ces and hearing criminal cases.

We welcome comments or submissions
from newslerter readers on priority areas
and issues for the reference — if possible
by the end of November,

The Criminal Procedure team, left to right,
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Philippa MeDonald, Maoira Thom,

Christine Hickey, Les Atkins ¢, Janet Lewin, Diana Pickard, Susan Potter and

lan Maovay.

SELF-INCRIMINATION

Pmru: canNOT be compelled by
the State to provide informarion
which may expose them to criminal
prosecution. That is the essence of the
privilege against self-incrimination.
The privilege is the subject-martter of
the Commission's discussion paper,
being published in late September.

The paper considers the privilege
hoth in its common law form and as it
has been affected by legislation. The
paper concludes that the privilege
should be retained, but seeks sub-
missions on a range of issues.

It discusses:

In relation to the specific area of serious
fraud investigations, the paper asks
whether the Serious Fraud Office’s
powers should be any different from
those of ether investigative and prose-
cuting agencies.

The paper should be of particular
interest ro law enforcement and
prosecution agencies with information-
gathering powers. The Commission will

also be interested to hear from solicitors
who have represented people in circum-
stances where the privilege has become
an issue — either in respect of liability
to criminal prosecution or for the im-
position of a civil penalty (for example
in disciplinary proceedings).

The paper will ask for submissions
ta be made by 20 November. Enquiries
should be directed to Janet Lewin,
freephone ofoo 883 453-
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s when the privilege should be
claimable;

* who should be able to claim the )
privilege; and Loty 2

L v ‘.. the difference between a lawyer

AN\ S and a dead shamd? | dan't have o

anstwer that, acnally. There's a nde

ahotet self-trerimination.’

* when sratutes with informartion-
gathering powers should remove or
restrice the privilege in particular
contexts.
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HE MAGRI cOMMITTEE of the Law

Commission was established to
assist the Commission in the develop-
ment of a bicultural approach to the law
of New Zealand. The Committee acts
as a conduit for the Commission’s
relationship with the Maori com-
munity, bur does not purport to speak
for Maori. Under its terms of reference,
the Committee

F
® advises on consuleation with M3ori,

* assists the Commission to idenrify
projects tor the reform and develop-
ment in areas of law of interest or
concern to Maori, and

* advises on the priority to bé given to
projects, and recommends processes
for their development.

Committee members are Bishop
Manuhia Bennett, Judge Michael

MAORI

Brown, Chief Maori Land Court Judge
Edward Durie, Professor Mason Durie,
Denese Henare, Archie Taiaroa, Whetu
Wereta, and Heépora Young.

One issue being considered by the
Maori Committee is the Law
Commission’s role in debates abour the
place of the Treaty of Waitangi. The

Commission considers the appointment |

of Maori Commissioners a prerequisite
to a greater contribution to those
debates.

Last year the Commitree was asked
by the Government to comment on the
proposed abolition of Privy Council
appeals. In response, the Committee
prepared a discussion paper urging
further debate before legislarion abol-
ishing such appeals was inrroduced. The
Committee’s view was thar abolition
could not be considered in isolation

COMMITTEE

from other constitutional issues raised
by Maori, especially those tied to the
status of Maori under the Treary of
Waitangi and the status of the Treary
in Mew Zealand's constitution.

The Commirree is also sponsoring a
project to prepare an outline of concepts
of Maori custom law, for use by judges
and others (see Te Aka Korero, [ssue No
1, page 2). The project is being
undertaken with funding from the New
Zealand Law Foundation, and is being
administered by the Law Commission
on behalf of the Maori Committee.

More recently, the Maori Committee
has been advising the Law Commission
abour the Maori response to the
Commission's consultation on
succession law issues. A discussion
paper on this subject will be published
by the Commission nexr year.

TE “KOMITI

I WHAKATORIA TE KOMITI MAORI

o Te Ture Komihana hei dhuatanga
awhina i a iaki te whakatinana i téeahi
ara kikanog tua ki roto i te ture o
Aotearoa, He shuatanga whakapiri atu
i te Komihana ki te iwi Maori te mahi
a te Komiti nei engari, ehara rawa atu i
te mangai ma re iwi Maori. | raro i 6na
ake tino whakaritenga mahi, ko te
Komiti nei

® e tGpd hoatu tohutohu ki te
Komihana mé ana kérerotanga ki te
iwi Maori,

* te vopii awhina i te Komihana ki te
rautohu i ngd mahi kaupapa mé te
whakahoutanga me te whanaketanga
i nga takiwa o re ture e whai painga
ana, ¢ whai wahi ana ki re iwi Maori,

d,

* te ropi tohurohu ko thea nga mahi
kaupapa kia mshia i te tuarshi, &, te
tdpii taunaki ko ghea rakinga hei
whakapakari mi ritau i a ratau e
Komihana.

Ko Enei ngd tdngata o te Komiti. Ko

Pthopa Manuhuia Bennetr, ko Kai-

whakawd Michael Brown, ko Te

Kaiwhakawd Tumuaki o Te Ture Kori

Maori a Edward Durie, ko Ahorang;

Mason Durie, ko Denese Heénare, ko

Archie Taiaroa, ko Whetu Wereta, ko

Hépora Young.

Ko terahi take kei te whakaritea i te
wi nei e te Komiti Maori, ko te mahi
mi te Komihana Ture i roto i nga
tautohetohe e pa ana ki te nohonga o
Te Tiriti 0 Wairangi. Kita te Komihana
whakarite, ko te whakaingoa Amoka-
pua Maori k& te mea tuatahi, 3, ma téra
¢ tino whai wahi ké at ai aua
tautcherohe ra.

| térd tau i paraitia nga whakaaro o
te Komiti e te Kiwanaranga mé re
whakakore i te Kaunihera a te Karauna.
Na téra patai, ka noho re Komiti ki te
ata rakard he whakaaro hei whiri-
whiritanga e aki ana kia tautohetia ana
te take | mua i re whakauru i te
hanganga ture ¢ whakakore ana i aua
momo tono. Ki ta te Komiti tirohanga,
kdore rawa aru e taea te whakarite te
wihi ki te whakakorenga ma re whakari
mokemoke mai, wehe mai i te raha o
€tahi atu rake ture kua whakaarahia e
te iwi Maori, otird, aua ture € pd tonu
ana ki te tiiranga o te iwi Maori i raro i
Te Tiriti o Waitangi me 6 te Tiriti
turanga i roto i te ture o Aotearoa.

E whakartairangatia ana hoki e re
Komiti he mahi kaupapa ki te takari i
tétahi hua e pa ana ki ngd aroro o te
ture tikanga Maori kia riro ai ma re
hunga kaiwhakawd me &tahi atu e

MAORI

whakamahi (tirohia te Whakaputanga
1, whirangi 2 o Te Aka Korero). Kei te
whakahaerea te mahi kaupapa i raro i
térahi tahua e heke tho mai ana i a New
Zealand Law Foundation, 3, ko te
Komihana Ture te kaiwhakahaere ma
te Komiti Maori.

Ko tétahi 0 ngi mahi o na noa nei a
te Komiti Maori, he hoatu tohutohu ki,
te Komihana Ture mé te whakaurua te
iwi Miori ki 1a re Komihana kdrero-
tanga ki ngd take e pd ana ki te rure
tauatanga. A te fau ¢ tl mai nei e
whakaputaina ai ¢ re Komihana he
whakaaro hei whiriwhiritanga e pa ana
ki ténei kaupapa.

Chﬂﬂenges to wills continued from page |

Maori ancestral property and raonga
would not be affected by the new law.
Afrer exrensive consultation with
Miori, the Law Commission is con-
sidering propasals for Maori succession
laws separately.

The Commission hopes to receive
submissions by mid-November from a

~wide range of people. For further

information please contacr: Professor
Richard Sutton (Commissioner) or
Ross Carter (Researcher).




LAC CHAIRPERSON
RETIRES

LAST MoNTH Dr Mervyn Probine

retired as chairperson of the.

Legislation Advisory Commitree, a
‘position he had held since 1901, The
role of the Committee is to monitor the
quality of Bills introduced itwo Parlia-
ment and to make submissions to Selecr
Committee, particularly where public
law issues, official information matters,
or issues concerning the accessibility of
law are raised.

As a former chairman of the State
Services Commission, Dr Probine
brought a unique perspective and
wealth of experience to his role as
Chairperson of the LAC. His intel-
“lecrual and personal qualities will be
much missed by all who worked with
him, especially those at the Commis-
sion who have been part of its assoc-
intion with the Lac, Dr Probine will,
however, continue to contribute to
public affairs by, for example, chairing
the Insurance and Savings Ombudsman
Commission. Dr Probine's replacement
has not yet been announced.

PUBLIC LAW
INSTITUTE

HE NEW ZEALAND INSTITUTE for
Advanced Legal Studies, the New

Zealand Institute of Public Law and the
New Zealand Institute for Dispute
Research & Resolution are combining
to present a programme of events on
“Treaty Issues, Looking Forward™.

This includes a Seminar Series -
“In'Search of the Pathway Forward” —
to be held on alternare Mondays from
7 Qctober to 2 December, and a
Conference — "The Treaty of Waitangi
— Maori Political Representation:
Future Challenges” on February 13-14
1907, which will feature commentators
on Indigenous Peoples’ Political Repre-
sentation in Australia, Canada, Europe,
USA and New Zealand.

For further information please
contact Virginia Breen —
phone: 64-4-405 3200 (Ext 6327)
tax: 64-4-405 5184.
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WOMEN'S ACCESS
TO LEGAL
INFORMATION

THE WOMEN'S ACCESS TO JUSTICE
projecT: He Putangas md ngi
Wahine ki te Tika is currently inves-
tigating women's access to legal
information. In submissions and
consultations women have told the
Commission about their lack of access
to legal informartion. The Commission
has therefore written a consultation
paper which looks at what legal infor-
mation is available, where and to whom
it is available, and what can be done o
improve the situation. The paper has
been circulated o community groups
for comment.

A second consultation paper, to be
circulated shortly, focuses on who is
responsible for providing legal infor-
mation to the public. To receive a copy
of either paper or for further infor-
mation, please contact Brigit Laidler on
freephone o8oo 883 453.

STAFF NEWS

OUISE DELANY, asenior researcher,

left the Commission in August o
take up a position with the Rules Team
at the Land Transport Safety Authority.
Louise worked on the Commission’s
Report Community Safety: Mental
Health and Criminal Justice Issues and
was involved with the evidence project
and in public law marters. She has also
helped co-otdinate production of Te
Aka Kérero.

Lawyer Russell Karu is on second-
ment from Tunnicliffe, Walrers,
Williams from August until December
1906, working on Maori succession
issues.

NEW ARBITRATION LAW
NEXT JULY

T HE ARBITRATION ACT 10g6,
enacted on 21 August, imple-
ments the Law Commission’s 1991
proposals for arbitration law reform.
The Act takes effect from 1 July 1907,
and will apply the provisions of the
UNCITRAL model arbitration law ro all
arbitrations in New Zealand.
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