Part F –
What should
happen when
equal sharing
does not lead
to equality?

Introduction
18.1

Section 15 of the PRA provides that a court can order one partner
to compensate the other when there is likely to be a significant
difference in income and living standards post-separation, as a
result of the division of functions within the relationship. Broadly
speaking, section 15 seeks to address situations where the general
rule of equal sharing does not lead to a just division of property.
Our preliminary view is that section 15 has had limited success in
achieving this objective.

18.2

In this chapter we review the history of section 15 and analyse
how it has been applied by the courts, including how the courts
determine the amount of compensation payable when a section
15 claim succeeds. We also identify issues with how section 15
operates.

18.3

In Chapter 19 we discuss three potential options for reform.
Option 1 focuses on improving the operation of section 15. Option
2 looks at how the objective of section 15 could be achieved by
changing other PRA rules. Option 3 is to combine section 15
compensation payments and maintenance payments into one
regime of “financial reconciliation” payments.

18.4

At the time of writing, a decision of the Supreme Court on the
operation of section 15 is pending.1 This is the first time section
15 has come before the Supreme Court. The Court’s decision is
likely to have implications for interpreting and applying section
15 but at this point we can only take the lower courts’ decisions
into account in our discussion.

1

Leave to appeal and cross-appeal was granted in Scott v Williams [2016] NZSC 149. The case was heard by the Supreme
Court in March 2017.
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Chapter 18 – Does section 15
achieve post-separation equality?
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18.5

The concerns that led to the enactment of section 15 in 2001 go
back to 1988, when a Working Group was established to review
the Matrimonial Property Act 1976.2 The Working Group looked
at the “considerable topical concern” that equal division of
matrimonial property had failed to secure an equitable result.3 The
heart of the debate about equality and equity, the Working Group
said, was “the economic consequence of current sex roles in our
society.”4 It did not, however, “see matrimonial property law as
a feasible vehicle for securing equality of outcome between the
sexes when a marriage breaks down.”5

18.6

In 1996 the Court of Appeal acknowledged the limitations of the
Matrimonial Property Act in Z v Z (No 2).6 The Court was asked to
consider whether earning capacity was “property”, and whether
enhanced earning capacity could be “matrimonial property” under
the Act.7 The Court said that earning capacity did not fall within
the Act’s definition of property, and that it was not Parliament’s
intention to include enhanced earning capacity within the
scope of matrimonial property to be divided at the end of a
relationship.8 The Court reached this conclusion “notwithstanding
the strength of the argument… that to treat enhanced earning
capacity as matrimonial property is consistent with the policy and
spirit of the legislation.”9

18.7

The Court noted that the Matrimonial Property Act had been
harsh on women:10

2

The Working Group was convened by Geoffrey Palmer, then Minister of Justice, to review the Matrimonial Property Act
1976, the Family Protection Act 1955, the provision for matrimonial property on death and the provision for couples
living in de facto relationships. The Working Group was to deal with the broad policy issues, rather than to produce
a blueprint for new legislation: Department of Justice Report of the Working Group on Matrimonial Property and Family
Protection (October 1988) at 1–2.

3

Department of Justice Report of the Working Group on Matrimonial Property and Family Protection (October 1988) at 4–15.

4

Department of Justice Report of the Working Group on Matrimonial Property and Family Protection (October 1988) at 12.

5

Department of Justice Report of the Working Group on Matrimonial Property and Family Protection (October 1988) at
12. The Working Group did however recommend changes to the rules of division that “go some way towards alleviating
the detrimental effects of marriage breakdown”. These recommendations included extending the general rule of equal
sharing to all categories of relationship property (previously it only applied to the family home and family chattels). This
effectively brought more assets into the pool of matrimonial property available for equal division (at 13).

6

Z v Z (No 2) [1997] 2 NZLR 258 (CA). The decision was given by the full bench of seven judges of the Court of Appeal.

7

Pursuant to s 8(e) of the Matrimonial Property Act 1976.

8

Z v Z (No 2) [1997] 2 NZLR 258 (CA) at 280.

9

Z v Z (No 2) [1997] 2 NZLR 258 (CA) at 280–281.

10

Z v Z (No 2) [1997] 2 NZLR 258 (CA) at 275.
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Historical background
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18.8

Something more than an equal division of relationship property
was required to ensure a just result. The Matrimonial Property
Amendment Bill was introduced into Parliament in 1998, but it
was not until a change of government in 1999 that amendments
were made to the Bill addressing “the issue of economic
disadvantage suffered by a non-career partner when a relationship
breaks down”.11 These amendments included section 15 and would
permit departure from equal sharing where necessary to give
effect to justice.12

18.9

The Parliamentary select committee considering the proposed
amendments inserted a set of principles into the Matrimonial
Property Act, now to be renamed the PRA. These included the
principles that “men and women have equal status, and their
equality should be maintained and enhanced”,13 that a “just
division of relationship property has regard to the economic
advantages or disadvantages” to the partners arising from their

11

Supplementary Order Paper 2000 (25) Matrimonial Property Amendment Bill 1998 (109-2) (explanatory note) at 71 and
74-75.

12

Other provisions that were inserted into the Property (Relationships) Act 1976 in order to address economic
disadvantage suffered by a non-career partner were ss 9A(2) and 15A: Supplementary Order Paper 2000 (25) Matrimonial
Property Amendment Bill 1998 (109-2) (explanatory note) at 71–72. These provisions are discussed in Chapter 10.

13

Property (Relationships) Act 1976, s 1N(a).
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There is growing recognition that the division of matrimonial
property under the Matrimonial Property Act is operating harshly
on those women who have foregone their own participation in the
workforce, other possibly than on a part-time or temporary basis,
and who have supported the advancement of their husbands’
careers by managing the household and caring for the children
of the marriage. At the same time their husbands who have
remained in employment, have acquired experience, skills or
qualifications which have increased their earning capacity. At
the time of the dissolution of the marriage they are then in the
advantageous position of being able to recover from the effect
of the division of the matrimonial assets and earn, sometimes
in a relatively short time, a substantial income. By comparison,
because of the role which she has assumed in the marriage, the
wife is ill-equipped to rejoin the workforce and earn an income.
Further, where the efforts of the couple during the marriage
have been directed at building up the husband’s income-earning
potential, the wife’s share of the matrimonial home and other
matrimonial assets may not be significant. Many such wives, as
in this case, become beneficiaries while their husbands continue
to earn a substantial income.

18.10 The “underlying notion” in introducing section 15 was one of
equity; “that it is sometimes fair to treat people differently to
achieve a just outcome.”17

What is section 15 trying to achieve?
18.11 The PRA generally treats a qualifying relationship as a partnership
or joint venture to which each partner contributes equally,
although perhaps in different ways.18 Each partner’s contributions
to the relationship result in an entitlement to an equal share in
the property of the relationship.
18.12 Section 15 recognises that equal sharing will not always result
in a just division of relationship property. One partner (partner
A) can be compensated by the other partner (partner B) when
the post-separation income and living standards of partner B are
likely to be significantly higher than partner A because of the
way the partners carried out their respective functions during
the relationship. This is because it would be unjust for partner B
to enjoy the full benefits of the relationship partnership or joint
venture, in which both partners had worked and had expected to
share into the future.
18.13 Section 15 is not about addressing post-separation needs. When
partners cannot meet their own post-separation needs or those of
their children, other “pillars of financial support” are available.19
These are maintenance, child support and State benefits. Each
addresses a different issue and together with the PRA they
establish a framework of financial support and influence post-

14

Property (Relationships) Act 1976, s 1N(c).

15

Property (Relationships) Act 1976, s 1N(b).

16

The policy and principles of the Property (Relationships) Act 1976 are discussed in Chapter 3.

17

Wendy Parker “Sameness and difference in the Property (Relationships) Act 1976” (2001) 3 NZFLJ 276.

18

This is reflected in the explicit and implicit principles of the PRA, discussed in Chapter 3.

19

See discussion in Chapter 2 and also Joanna Miles and Jens M Scherpe “The legal consequences of dissolution: property
and financial support between spouses” in J Eekelaar and R George (eds) Routledge Handbook of Family Law and Policy
(Routledge, London, 2014) at 141.
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relationship or from the end of the relationship, and that “all
forms of contribution to the… relationship are to be treated
as equal”.15 Section 15 must be read in the context of these
principles.16
14

18.14 We continue to use the terms “partner A” and “partner B”
throughout this Part. In keeping with the language of section 15,
partner A is the applicant for an order under section 15 (or the
“non-career partner”)21 and partner B is the other partner.

What is “economic disparity”?
18.15 The term “economic disparity” is often used in connection
with section 15, even though it is not used or defined in the
section itself.22 In this Part we use the term economic disparity
in the narrow sense, to mean the requirement in section 15 that
the income and living standards of partner B are likely to be
significantly higher than partner A.
18.16 Economic disparity alone does not satisfy the requirements of
section 15. The economic disparity must be caused by the effects
of the division of the functions within the relationship while the
partners were living together. We refer to this as the “division of
functions”.

What is a “division of functions”?
18.17 The most common division of functions in section 15 cases is
where partner A does not participate in the paid workforce and
instead manages the household and raises the children while
partner B performs paid work and provides the family income. We
use the term “household management” as shorthand for the role
of partner A in this scenario, for ease of reading.
18.18 There can, however, be many variations to this scenario. Partner A
may:

20

Although maintenance is outside the terms of reference for this project, its overlap with s 15 of the Property
(Relationships) Act 1976 requires us to consider its role in addressing the economic disadvantages one partner may
suffer at the end of a relationship.

21

The term “non-career partner” was used during Parliament’s consideration of the 2001 amendments. See for example
Supplementary Order Paper 2000 (25) Matrimonial Property Amendment Bill 1998 (109-2) (explanatory note) at 71
and Matrimonial Property Amendment Bill 1998 and Supplementary Order Paper No 25 2000 (109-3) (select committee
report) at 16.

22

We note that s 15 does not expressly refer to the term “economic disparity”, although the heading of that sub-part of the
Property (Relationships) Act 1976 is “Court may make orders to redress economic disparities”. The courts use the term
“economic disparity” in different ways.
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separation financial recovery. We discuss maintenance in Chapter
19.20

F

(b) work part-time and also perform a household
management role and support partner B in a high-stress
occupation;
(c) relocate to another region or country to accommodate
partner B’s work; or
(d) work in a particular job to ensure income for the family
while partner B is studying for a qualification that
enhances longer term earning capacity.23
18.19 A division of functions can lead to economic disparity in
situations where the partners have no children. Men as well as
women can be partner A or partner B.24

When does section 15 apply?
18.20 In broad terms, divisions of functions result in two scenarios
which may lead to economic disparity under section 15:
(a) First, where partner A has suffered a loss arising from
the division of functions. The loss can be viewed in
several ways:
(i) a lost opportunity to develop a career or explore
an economic opportunity;
(ii) loss as a result of performing an unpaid role in
the relationship;
(iii) loss of income and living standards enjoyed
during the relationship; or
(iv) loss arising from investing in partner B’s career
throughout the relationship and then losing the

23

Where both partners continue to work a claim under s 15 of the Property (Relationships) Act 1976 has been harder
to establish, as was the case in A v A [2008] NZFLR 2007 297 (HC) where both partners were teachers and worked
throughout the marriage except for a two year maternity leave by partner A to have the partners’ two children. At the
date of hearing partner B was a principal and therefore receiving a much higher salary than partner A, who was a teacher.
Despite acknowledging that partner A had greater responsibility for the children, it found that the disparity was not
caused by the division of functions in the relationship.

24

For cases where men in the position of partner A have brought claims under s 15 of the Property (Relationships) Act
1976 see, for example, De Malmanche v De Malmanche [2002] 2 NZLR 838 (HC); R v F FC Rotorua FAM-2006-069-80, 4
August 2008; H v H FC Nelson FAM-2005-042-527, 29 March 2007; G v G FC Gisborne FAM-2010-016-232, 22 August
2011; Van Amelsford v Leender [2013] NZFC 8113; Elliot v Elliot [2005] NZFLR 313 (FC) (which was successful and the
husband was awarded $15,000 (adjusted for inflation) which was the lowest sum ever awarded in a s 15 claim); J v D FC
North Shore FAM-2008-044-833, 13 May 2011 (a s 15A claim only); and N v S [2012] NZFC 7043.
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(a) take just a few years off paid work in order to look after
children or a dependant relative;

F

(b) Second, where partner B has advanced his or her
career or other economic opportunity due to functions
(such as household management and other support)
performed by partner A. Of course, partner B’s success
may be in part due to factors intrinsic to partner B, such
as a brilliant mind or individual talent. However as the
Parliamentary select committee observed:25
… although the ability to earn an income at a
particular level is undoubtedly dependent on the
personal attributes, training, and skills of the person
in question, the ability to devote time to cultivating
those skills and attributes is likely to be affected by
the division of functions during the relationship.

Partner B’s success will therefore be a consequence of
how the functions of the relationship were divided
between the partners. After separation Partner B
continues to benefit from the division of the functions
within the relationship and partner A does not.
18.21 Both scenarios may occur simultaneously, potentially resulting
in a “double loss” for partner A. As Lord Nicholls in the House of
Lords in McFarlane v McFarlane said:26
… the parties may have arranged their affairs in a way which
has greatly advantaged the husband in terms of his earning
capacity but left the wife severely handicapped so far as her own
earning capacity is concerned. Then the wife suffers a double
loss: a diminution of her earning capacity and the loss of a
share in her husband’s enhanced income. This is often the case.
Although less marked than in the past, women may still suffer a
disproportionate financial loss on the breakdown of a marriage
because of their traditional role as a home-maker and child-carer.

18.22 A typical scenario that section 15 was intended to address is in
this case study:

25

Matrimonial Property Amendment Bill 1998 and Supplementary Order Paper No 25 2000 (109-3) (select committee
report) at 18–19.

26

McFarlane v McFarlane [2006] UKHL 24; [2006] 2 AC 618 at [13] per Lord Nicholls of Birkenhead.
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benefits of that investment on separation.
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Victoria and Fergus met just as they both started work as junior lawyers.
After five years together they married and soon after had their first child,
Alice. Victoria left her job and remained at home to look after Alice and
a second child, Bella, born three years later. Fergus continued working as
a lawyer to provide the family income and he became a partner in a law
firm. Victoria and Fergus separated when Alice was five and Bella two.
Fergus was earning a salary of $350,000 and after the separation Victoria found a
job as a junior solicitor earning $40,000. The children lived with Victoria during
the week and would stay with Fergus in the weekends. Their main asset was the
mortgage-free family home. The value of the home was shared equally under the
rules of the PRA. With her share of the equity Victoria purchased a new house, but
could only afford a smaller home in a cheaper neighbourhood that was 30 minutes’
drive away from Alice’s school and 45 minutes’ drive from her work. In order that
Victoria could work, Bella was put into a private childcare facility (she was too
young to go to kindergarten). Bella was not yet entitled to receive a subsidy for the
costs of her childcare. The costs of the childcare were shared equally by Victoria
and Fergus. Victoria’s share amounts to a significant proportion of her salary.
Fergus also used his share in the equity from selling the family home to buy
a new house. Because his salary was significantly higher, he was able to buy
a similar sized house in the same neighbourhood in which the family had
lived before the separation. Fergus’s salary also made payment of the costs of
childcare easy, and he had enough income to spend money on leisure activities
for himself and the children. Victoria’s standard of living dropped because of
the reduced income into her household and the long commuting time each day,
leaving less time and money for Victoria to maintain her home and care for the
children as she would have liked, or participate in leisure activities herself.

When does section 15 not apply?
18.23 Section 15 does not capture all forms of financial inequality
between the partners at the end of a relationship. Economic
disparity is, as we discuss at paragraphs 18.31–18.43 below, a very
narrow concept.
18.24 There will also be cases where there is economic disparity but it is
not attributable to a division of functions. This is illustrated in the
case study below:

Case study: When section 15 does not apply
Jo and Billie work in the same jobs they have had since they first met. Jo is a
surgeon and Billie is a nurse. They have twin girls aged three. First Billie and then
Jo took six weeks off when the twins were born. Jo and Billie have separated.
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Case study: When section 15 is intended to apply
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18.25 In this case study, Billie might be entitled to maintenance and
child support, but is unlikely to have a claim under section 15.
We discuss the overlap between section 15 and maintenance in
Chapter 19 with respect to option 3.

How does section 15 work in practice?
18.26 Section 15 provides:
15

Court may award lump sum payments or order transfer of
property
(1)

This section applies if, on the division of relationship
property, the court is satisfied that, after the
marriage, civil union, or de facto relationship ends,
the income and living standards of one spouse or
partner (party B) are likely to be significantly higher
than the other spouse or partner (party A) because
of the effects of the division of functions within the
marriage, civil union, or de facto relationship while
the parties were living together.

(2)

In determining whether or not to make an order
under this section, the court may have regard to—

(3)

(4)

(a)

the likely earning capacity of each spouse or
partner:

(b)

the responsibilities of each spouse or partner
for the ongoing daily care of any minor or
dependent children of the marriage, civil
union, or de facto relationship:

(c)

any other relevant circumstances.

If this section applies, the court, if it considers it just,
may, for the purpose of compensating party A,—
(a)

order party B to pay party A a sum of money
out of party B’s relationship property:

(b)

order party B to transfer to party A any other
property out of party B’s relationship property.

This section overrides sections 11 to 14A.
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Billie has remained in the family home with the twins but is struggling to pay
the mortgage and other bills. In this case Billie would not appear to have a
claim under section 15 because any economic disparity between Jo and Billie
is not due to the division of functions during the relationship. The economic
disparity between them is more likely to be because Billie has a lower income
and/or because she now has ongoing day to day care of the children.

F

18.28 There is no onus of proof in the conventional sense on partner
A.28 Partner A does not carry the sole responsibility for proving to
a court that he or she deserves compensation under section 15. A
court can make its own determination on the evidence before it.29
The Court of Appeal in M v B said that:30
The imposition of an onus of proof would be a further impediment
to the obtaining of just entitlements under the statutory regime
given that, in many respects, the relevant evidence is more than
likely in the possession of the titled partner (who more often than
not is a man).
There is some validity in this concern. The Act is about property
rights and entitlements. The Act, and the regulations which have
been promulgated pursuant to it, make it clear that, although
there is not a fully inquisitorial system, a Court needs only to be
satisfied about a state of events which has existed, or which exists.
Notions of onus of proof fit uncomfortably within this legislative
regime.

18.29 A court must still be satisfied that the different elements of
section 15 are satisfied. The Court of Appeal has described these
as “hurdles” that “must be overcome” in order for partner A to
succeed under section 15.31 These hurdles are:
(a) a significant disparity in the income and living
standards of partner A and partner B (which we call
“economic disparity”);
(b) the economic disparity was caused by the division of
functions between partner A and partner B within the
relationship; and

27

RL Fisher (ed) Fisher on Matrimonial and Relationship Property (online looseleaf ed, LexisNexis) at [18.3]. This has several
consequences. First, it means that a court cannot make an award under s 15 of the Property (Relationships) Act 1976
during a relationship. See by contrast s 25(3), which allows a court at any time to make any order or declaration relating
to the status, ownership, vesting, or possession of any specific property as it considers just. This difference risks an order
being made pursuant to s 25(3) without regard to any potential award under s 15. Second, a s 15 claim cannot be brought
after the partners’ relationship property has been divided.

28

See also the discussion of onus of proof in Chapters 6 and 25.

29

The Court of Appeal clarified in X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [96] that “there must be material before the
Court from which a Judge can determine that the threshold disparity has been met.”

30

M v B [2006] 3 NZLR 660 (CA) at [38] and [39].

31

M v B [2006] 3 NZLR 660 (CA) at [125].
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18.27 Section 15 applies “on the division of relationship property”, after
the relationship ends. This suggests that partner A cannot make a
section 15 claim independent of an application for orders dividing
relationship property under section 25(1) of the PRA.27

F

18.30 The discussion in this section is based on our review of the case
law, and that undertaken by Green32 and Henaghan.33 Section 15
claims have come before the Court of Appeal only four times, the
last decision being in 2016,34 and the Supreme Court only once, in
March 2017 (decision pending).35

Hurdle one – economic disparity
18.31 For a claim to succeed under section 15, there must be economic
disparity between partner A and partner B. Disparity must exist
in both income and living standards. In looking at what the
income and living standards of the partners are “likely” to be,
the assessment is prospective, or forward-looking. A court must
therefore speculate based on the information provided to it.
Evidence on each partner’s future income and living standards
is usually provided by experts, such as forensic accountants or
actuaries who can provide, for example, a valuation of potential
pay-scales for a foregone career.36 Expert evidence assists the
court, but the cost and time associated with preparing such
evidence is considerable and can place section 15 beyond the
reach of potential claimants.

The overlap between income and living standards
18.32 A section 15 claim will fail unless a significant difference in both
income and living standards is established. Section 15 does not
indicate whether income or living standards are more important
and it is unclear why establishing disparity in both elements is
required.
18.33 In X v X the Court of Appeal recognised that in reality there is
often an overlap between income and living standards.37 A high

32

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013). Green analysed section 15 cases and surveyed legal practitioners
around New Zealand about their views on section 15.

33

Mark Henaghan “Exceptions to 50/50 Sharing of Relationship Property” (paper presented to A Colloquium on 40 Years of
the PRA: Reflection and Reform, Auckland, December 2016).

34

N v N [2005] 3 NZLR 46 (CA); M v B [2006] 3 NZLR 660 (CA); X v X [2009] NZCA 399, [2010] 1 NZLR 601; and Scott v
Williams [2016] NZCA 356, [2016] NZFLR 499.

35

Scott v Williams [2016] NZSC 149 (granting leave to appeal to the Supreme Court).

36

See for example M v B [2006] 3 NZLR 660 (CA); and X v X [2009] NZCA 399, [2010] 1 NZLR 601.

37

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [79].
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(c) compensation is just in the circumstances.
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18.34 It might not always be the case, however, that a higher income
means a higher standard of living. The partners might have
different incomes but not different living standards. For example,
partner A may have a lower income than partner B, but may
inherit a substantial sum of money or enter a new relationship
with a new partner who can support a standard of living at least
equivalent to that of partner B. It is also possible that partners
have equivalent incomes but different living standards. For
example, if partner A has responsibility for the ongoing care of a
dependant parent his or her living standards may be lower, or if
partner B inherited a substantial sum of money his or her living
standards may be higher.
18.35 It is also possible that partner B could suffer a drop in living
standards, despite having a larger income than partner A. This
was the case in L v B where the Family Court said there was
no disparity.39 The Court referred to ongoing maintenance
commitments, the need to support Partner B’s new wife and
expected child, the long term occupation of the family home by
Partner A, and that Partner B could not rehouse himself from
relationship property proceeds.

What is “income”?
18.36 Income is not defined in the PRA but was described by the Court
of Appeal as something to be “considered in the round, [and]
includes all periodic streams of money”.40 So income as assessed
for taxation is only one measure and regard may be had further
afield, for example, to losses that may be written off by a selfemployed partner.
18.37 If partner B is unemployed but has previously been in
employment, a court may consider clear evidence of partner

38

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [81].

39

L v B [2012] NZFC 9534.

40

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [88].
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income usually means a high standard of living and if there is a
significant disparity in income then there is usually a significant
disparity in living standards. The Court considered that a separate
analysis of income and living standards was not usually required,
although both must be established.38

F

What is meant by “living standards”?
18.38 “Living standards” is different to “lifestyle”.42 The exact boundaries
of what can be considered “living standards” are not clear. Factors
considered relevant have included: ownership of one’s own home,
ability to work, amount of leisure time, flexibility in time free
to work, ability to make lifestyle choices regarding work, care
of children and living arrangements, holiday opportunities, the
ability to save money, and any separate property owned.43 In K v
K the Family Court found that the fact the husband chose to live
with his parents meant he had higher living standards than the
wife who had limited financial resources, restricting the choices
she was able to make.44
18.39 St John suggests that living standards are affected by a number of
factors, not determined solely by income.45 Relevant questions
may include how many people are being supported by each
partner’s income, the relevance of economies of scale, assets at
the disposal of each partner, the utility of assets at a partner’s
disposal (for example a house which a partner cannot maintain),
whether third parties (such as parents) are able to assist in the
day-to-day running of the house, “perceptions of fairness”, and
“intangibles such as enjoyment of children”.46

Date of assessment
18.40 The date at which the likely future income and living standards
are to be assessed is the date of separation, as this is when the
division of functions within the relationship ends. The High Court
in X v X [Economic Disparity] stated that:47

41

S v S FC North Shore FAM 2004-044-1890, 12 May 2006 at [55].

42

V v V [2002] NZFLR 1105 at [12]; N v N [2003] NZLR 46 (FC) at [3].

43

See as examples K v K FC Papakura FAM-2003-055-406, 3 July 2007; Smith v Smith [2007] NZFLR 33 (FC); and S v S FC
North Shore FAM 2004-044-1890, 12 May 2006 at [66].

44

K v K FC Papakura FAM-2003-055-406, 3 July 2007.

45

Susan St John “Economist’s Perspective: Prospects for Equality” (paper presented to the Property (Relationships) Act
1976 Spotlight Seminar, Wellington, August 2001) at 4.

46

Susan St John “Economist’s Perspective: Prospects for Equality” (paper presented to the Property (Relationships) Act
1976 Spotlight Seminar, Wellington, August 2001) at 5.

47

X v X [Economic Disparity] [2007] NZFLR 502 (HC) at [88].
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B’s ability to find employment at a comparable pay rate to that
previously held.41
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18.41 As we discuss at paragraph 18.701, the partners’ post-separation
division of functions is largely irrelevant under section 15.
18.42 The disparity period continues until either there is no longer
a significant difference in income or living standards or the
difference is no longer caused by the division of functions in the
relationship.48

“Significant” disparity
18.43 Use of the word “significant” in section 15 “denotes a more
than trivial disparity”.49 What amounts to significant disparity
requires a subjective assessment and is a “factual question”.50
What appears to be a small difference for high income earners (for
example a difference in income of $8,000) could be significant
for low income earners. Disparity is assessed relative to the
partners. If both partners’ incomes are low then the disparity
may be significant even if there is a small difference between
the incomes. For partners with significant wealth and income
then a significant disparity would require a large gap in income.
Where a gap in income is very large, a gap in living standards will
“inevitably” be found.51

Hurdle two – the economic disparity is caused by
the division of functions
18.44 The second hurdle is that the economic disparity must have been
caused by the division of functions within the relationship (the
causation hurdle). Based on our review of the cases, we estimate
that approximately 20 per cent of claims under section 15 do not
meet this hurdle.

48

X v X [Economic Disparity] [2007] NZFLR 502 (HC).

49

X v X [2009] NZCA 399 at [77]. It was described as “noteworthy or important” in P v P [2003] NZFLR 925 (FC) and
“somewhere between clearly greater and disproportionately greater” in N v N [2003] NZLR 46 (FC).

50

X v X [2009] NZCA 399 at [83].

51

B v M [2005] NZFLR 730 at [120].
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at separation the division of functions in the marriage has come
to an end. That is the point as which its effects must be judged,
using whatever evidence is available at the time of the hearing to
inform the process.

18.45 In early decisions under section 15 the courts indicated that the
division of functions must be the principal or dominant cause of
economic disparity for a section 15 award to be made. More recent
decisions, however, take a different approach. Although a clear,
causal link must be established, it need not be the only causative
link. In M v B the Court of Appeal said:52
In G v G [2003] NZFLR 289 (FC) Judge Ellis (in the context of a
claim for a compensatory award under s 15) stated at [127] that
the test for causation was that “the ‘division of functions’ must not
only be a ‘real and substantial cause’ but must be the principal
cause of the economic disparity.” This puts the jurisdictional bar
too high. The “principal cause” of the husband’s present earning
capacity is his skill as a lawyer. But that consideration alone does
not preclude a redistributive award.

18.46 This was applied in S v C, where the High Court overturned the
Family Court’s decision rejecting partner A’s section 15 claim.53
The High Court held that, although other factors had played a
role in the economic disparity, such as partner B’s qualifications
and partner A’s “emotional difficulties following the marital
breakdown”, which “might have delayed her ability to begin
work”, so did the division of functions within the marriage.54 The
Court was satisfied that partner A had suffered reduced earning
capacity and this was caused by the division of functions in the
relationship.55
18.47 A similar approach is taken to assessing eligibility for
maintenance under sections 63 and 64 of the Family Proceedings
Act 1980. Those sections allow a court to consider the ability of a
partner to become self-supporting, having regard to “the effects
of the division of functions” within the relationship.56 In that
context the Court of Appeal in Slater v Slater said there could be
more than one operative cause.57

52

M v B [2006] 3 NZLR 660 (CA) at [201] per Young P.

53

S v C [2007] NZFLR 472 (HC) at [27].

54

S v C [2007] NZFLR 472 (HC) at [32]–[35].

55

S v C [2007] NZFLR 472 (HC) at [35].

56

Family Proceedings Act 1980, ss 63(2)(a)(i) and 64(2)(a)(i).

57

Slater v Slater [1983] NZLR 166 (CA) at 174.
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The division of functions does not have to be the sole cause of
economic disparity

F

18.48 A second uncertainty, now resolved by the courts, was whether
the division of functions within the relationship had to be
agreed upon. Arguably a unilateral choice by one partner not to
undertake paid work would cause economic disparity, rather than
the division of functions. During our preliminary consultation
we were told that it is not uncommon for partner B to argue
that partner A chose to stay at home and that partner B did not
agree with that choice. There may also be cases where partner A
stopped paid work without there being a conscious decision by
the partners for this to happen, for example if partner A was made
redundant.
18.49 In X v X the Court of Appeal considered whether a decision not
to work should be assumed to be mutual or whether a court
should hear evidence that one person could have furthered their
career but unilaterally chose not to.58 Before X v X, there were
cases where partner B disputed that the decision was mutual and
this was sometimes treated as a reason not to make a section 15
award.59
18.50 The Court of Appeal in X v X said to “ensure that the reality
of decision-making in relationships is reflected, it should be
presumed that functions within a marriage are agreed to by both
parties”.60 Reversing that presumption would require compelling
evidence to the contrary.61 The Court also said that the merits of
the partners’ decision as to the division of functions is irrelevant
under section 15:62
58

X v X [2009] NZCA 399, [2010] NZLR 601 at [101]–[105]. In that case Mr X had argued at [68(c)] that throughout the
marriage Mrs X was not motivated to work and chose to remain out of the workforce when that was not necessary for
the maintenance of the family relationship.

59

In K v K FC Auckland FAM-2004-004-509, 27 August 2008 and on appeal K v K HC Auckland CIV-2008-404-6161, 31 July
2009 the husband claimed that the wife insisted on taking exclusive care of the children and that was not his preference.
The High Court (reversing the approach of the Family Court) took the approach that the decisions were a part of the
choices of the relationship such as having children and regardless that the wife had stopped work against the wishes
of the husband, the result was a qualifying division of functions. However, the Court then took the unusual step of
dismissing the claim on the basis it was unconvinced by the evidence put forward as to what the wife would have earned
but for the division of functions. In the context of a significant disparity and a clear division of functions it would seem
that this should have been a question of quantum rather than causation. In M v M FC Wellington FAM-2007-091-767, 23
September 2009 the Family Court dismissed the application and included amongst other factors that the wife had not
pursued her career for a number of years of the marriage before the partners had children.

60

X v X [2009] NZCA 399, [2010] NZLR 601 at [105].

61

X v X [2009] NZCA 399, [2010] NZLR 601 at [105]. In that case the court observed that there was “no compelling
evidence” that the decision that Mrs X not return to the workforce was not a mutual one. The presumption of mutual
decision-making had to be “meaningfully impugned” if it is to be overturned.

62

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [104].
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Does the decision relating to how the functions are divided in
the relationship have to be mutual?

F

Establishing causation requires a retrospective assessment
18.51 When assessing causation, a court must look back at what
happened during the relationship. Causation is more easily
established where there is evidence that the division of functions
in the relationship clearly affected partner A’s and/or partner
B’s earning capacity. Examples of evidence that might establish
causation include evidence relating to partner B’s absence from
the household due to employment, partner A’s relocation to
support partner B’s career, or sacrifice of partner A’s professional
career.
18.52 Claims where partner A seeks to show that the economic
disparity arises from a loss in potential earnings because of
the division of functions (referred to as “diminished earnings
claims”) have generally had the most success. Claims that seek
to show the disparity arises from the enhancement of partner B’s
earning potential due to the division of functions (referred to as
“enhancement claims”) have been more difficult to establish.63

63

We have identified from our research that approximately 20 per cent of cases under s 15 of the Property (Relationships)
Act 1976 discussed the prospect of an enhancement award and in just under 10 per cent of s 15 claims an enhancement
award was made. Note however the decision in W v W FC Auckland FAM-2007-004-663, 12 December 2007 where the
Family Court said that such enhancement awards should not be available at all, stating
“I find as a matter of law that s15 is only available to compensate party A for diminished income and living standards
caused by the division of functions within the marriage or relationship. It is not available to compensate based on enhanced
future earnings. I am bound by the Court of Appeal decision in Z v Z. If Parliament intended to change the law established
in Z v Z it should have specifically said so, or amended the definition of “property” or altered ss 8(e), 8(ee) and 9(4). I
therefore do not accept the submissions … that compensation is available on a redistributive basis.”
This was founded on the reasoning that s 15 provided for compensation, not for treating future earning potential as
property, and therefore conceptually it could only provide for losses rather than to redistribute benefits. The Court
could not see any way of granting a payment for enhancement that did not treat enhanced income as relationship
property. This has not been the approach in other cases, probably because a simple application of s 15 allows for an order
of transfer of property for any disparity caused by a division of functions in the relationship, regardless of what the
conceptual basis for that order would otherwise be.
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I reject any suggestion that an enquiry ought or needs to be
made into the merits of a decision made by the parties as to the
division of domestic roles for a causal relationship under s 15 to
be established. [The applicant] was correct to submit that where
a state of affairs exists – namely, in this case, Mrs X’s protracted
absence from the workforce and her support of the children and
Mr X – there is a presumption, in the absence of clear evidence to
the contrary, that it was pursued by both parties to the marriage.
Evidence that a party did not return to the workforce when
they could have, or chose to pursue a domestic life instead of
a professional career, may, however, be relevant to the Court’s
exercise of its discretion under s 15(3).

We are satisfied that in principle both the depression of A’s
earning capacity and the enhancement of B’s earning capacity
are relevant in the s 15 context. Essentially this conclusion
reflects the terms of s 15(1) whereby jurisdiction is dependent
upon the likelihood that party B’s income and living standards
will be significantly higher than those of party A. In light of this
jurisdictional requirement we think there is no basis to exclude an
enhanced income position from consideration provided, of course,
the relevant causative nexus is also made out.

18.54 In M v B the Court of Appeal was open to the argument there may
be a redistributive quality to section 15. The Court said that “both
compensatory and redistributive exercises may be appropriate
under s 15”, a view which “accords with P v P”,65 and that in some
circumstances “an enhancement of earning capacity will properly
be redistributable under s 15.” 66 The possibility of enhancement
awards was also recognised by the Court of Appeal in X v X:67
If there had been evidence in this case that the effect of the
division of roles during the relationship was to enhance the
income capacity or living standards of Mr X on an ongoing basis
after separation, the section 15 award would have needed to
reflect that.

Establishing causation in enhancement claims can be difficult
18.55 In enhancement claims, partner A is claiming that the division
of functions has “freed up” partner B. Partner B is able to develop
work skills and experience thereby enhancing his or her earning
potential. A good example is the case of Williams v Scott in the
Family Court.68 Mr Williams developed a successful law firm. Ms
Scott was credited with “providing care to the parties’ sick son,
hosting functions with real estate agent offices, building up the
64

P v P [2005] NZFLR 689 (HC) at [56].

65

M v B [2006] NZFLR 641 (CA) at [199] per Young P citing P v P [2005] NZFLR 689 (HC) at [56] and De Malmanche v De
Malmanche [2002] 2 NZLR 838 (HC) at [164]. In that case the High Court found that causation had not been established
and that the disparity was due to the applicant husband’s age (21 years older than the wife) and his redundancy. See also
J v J [2014] NZHC 1495 at [41] where the High Court said:
the discussion can be reduced to the simple proposition outlined in X v X: “Did [the wife] support [the husband] to obtain
his qualification and gain the experience that provided him with an enhanced earning capacity?”

66

M v B [2006] NZFLR 641 (CA) at [200] per Young P.

67

X v X [2009] NZCA 399 at [237].

68

Williams v Scott [2014] NZFC 7616 at [317]; Williams v Scott [2014] NZHC 2547, [2015] NZFLR 355; and Scott v Williams
[2016] NZCA 356, [2016] NZFLR 499. Judgment of the Supreme Court pending.

369

DISPARITY

18.53 Both types of awards are, however, possible. In P v P the High
Court said:64

F

18.56 Where the enhancement is less clear a section 15 claim is harder
to establish. In P v P the High Court said that “some comparative
evidence was necessary to enable Mr P’s earnings pattern to be
assessed against that of others” in a similar career.71 Without that
evidence the Court was reluctant to make an order under section
15.72 In M v B the court observed:73
A woman who stays at home and looks after children frees up
her partner’s time and energy, and in this way, may facilitate
an enhancement of his earning capacity. Thinking along these
lines is reflected in s 15 and in some circumstances, such an
enhancement of earning capacity will properly be redistributable
under s 15. But, as this case illustrates, it is not always easy to
move from the general to the specific.

18.57 In E v E the Family Court said that section 15 “requires
circumstances that are truly causative, not merely permissive”.74 In
that case the Court found no enhancement despite agreeing that
partner A had “released [partner B] from family duties” meaning
partner B “was not hampered in the pursuit of his career”. Other
cases focus on specific sacrifices or steps taken by partner A that
benefited partner B. In H v S and J v J choices to move overseas
to support partner B’s career were critical.75 In H v H [Economic
Disparity] the husband’s maritime career depended on him not
having to be at home and in C v C the wife had contributed to the
administration of the husband’s business.76
18.58 Other cases hint at a more relaxed approach to the relationship
between the division of functions and enhancement. In C v C

69

Williams v Scott [2014] NZFC 7616 at [317]. Judgment of the Supreme Court pending.

70

The award was confirmed in the High Court and Court of Appeal although the amount awarded in the Family Court
($850,000) was reduced to $280,000 in the High Court and then raised to $470,000 in the Court of Appeal. This case is
currently on appeal to the Supreme Court.

71

P v P [2005] NZFLR 689 (HC) at [61].

72

P v P [2005] NZFLR 689 (HC) at [61].

73

M v B [2006] NZFLR 641 (CA) at [199]–[200] per Young P.

74

E v E [2012] NZFC 830 at [140].

75

H v S [2012] NZFC 7543; and J v J [2014] NZHC 1495.

76

H v H [Economic Disparity] [2007] NZFLR 711 (HC); and C v C FC Lower Hutt FAM-2007-032-170, 25 September 2008.
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firm’s strong conveyancing business, and carrying out significant
accounting tasks”.69 These latter contributions added value to the
law firm and enhanced Mr Williams’ income. In the Family Court
Ms Scott received an award under section 15 for enhancement on
this basis.70

F

[Mr W] was able to commit himself to a fulltime position with [X
firm] at an important stage of his working life… Household duties
or childcare duties or the other spouse’s career did not impact on
him because this couple had made a joint decision that [Ms H]
would manage those functions… I accept Mr Higgins evidence
that it is likely that his salary was enhanced by his ability to
commit to a fulltime position and to enhance his skills through
training.

18.59 Both cases resulted in successful enhancement claims.

The courts take different approaches to determine causation
18.60 There is inconsistency in the way causation is dealt with by the
courts. In a few cases, the courts will assume causation where
there is economic disparity and the division of functions is clear,
particularly where children are involved. More often, however, the
courts require evidence of loss of earning ability by partner A or
enhancement of partner B’s earning capacity. This might include
evidence about the career partner A would have pursued, evidence
of an abandoned career or other additional factors.79
18.61 There are striking examples. One is CH v GH.80 The husband and
wife married and had children at a very young age (the wife
became pregnant with their first child at age 16). They had two
more children. The husband became an electrician and the wife
committed her time to household management and looking after
the children. It took a long time post-separation for an application
to be made (and ultimately 13 years before the dispute was heard
by the Family Court).81 The Family Court looked at the actions
of the wife in the interim period, where she largely continued as
an active mother and grandmother while working part-time. The
Court concluded that because the wife’s first child had been born
77

C v C [Economic Disparity] HC Auckland CIV-2003-404-002392, 28 November 2003.

78

W v H [2015] NZFC 3413 at [85].

79

K v K HC Auckland CIV-2008-404-6161, 31 July 2009 where the claim failed because there was no evidence of what job
the wife might have had if she had been able to work.

80

CH v GH DC Auckland FAM-2007-004-1129, 24 December 2008.

81

The primary issue for the Family Court was whether there was a valid settlement agreement between the partners that
the Court should give effect to either wholly or in part, pursuant to section 21H of the Property (Relationships) Act 1976.
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[Economic Disparity] the High Court noted in finding causation
that “the division of roles assisted Mr C to pursue his professional
career free of day to day child care responsibilities”.77 In W v H the
Family Court found that:78

F

18.62 This decision is in stark contrast with H v H [Economic Disparity].85
In that case the wife left school at age 15 when she became
pregnant with their first child. They had two more children.
The husband was a fisherman and ultimately the skipper of a
vessel while the wife remained at home and raised the children.
After the partners separated there was a large disparity in
income and living standards. The High Court considered that
causation was overwhelming as both partners had started with
no qualifications and the husband had pursued his career while
his wife “exclusively looked after the three children and cared for
the household until the parties separated”.86 The Court found that
partner A had enhanced partner B’s career prospects, stating that
“[w]ithout his wife…it was unlikely that he would have been able
to build up his maritime experience and qualifications to the same
degree”.87 The Court calling it “added value”.88
18.63 The key difference between these two cases is that in H v H
[Economic Disparity], the husband’s job as a fisherman required
him to be away from home for large amounts of time. Otherwise
the facts are similar.
18.64 Another example is Douglas v Douglas.89 Partner A brought four
dependent children into the marriage from a former relationship.
The marriage lasted 17 years.90 The Family Court emphasised the
fact of a clear division of functions and how partner A supported
82

CH v GH DC Auckland FAM-2007-004-1129, 24 December 2008 at [49].

83

CH v GH DC Auckland FAM-2007-004-1129, 24 December 2008 at [50].

84

CH v GH DC Auckland FAM-2007-004-1129, 24 December 2008 at [51].

85

H v H [Economic Disparity] [2007] NZFLR 711 (HC).

86

H v H [Economic Disparity] [2007] NZFLR 711 (HC) at 711.

87

H v H [Economic Disparity] [2007] NZFLR 711 (HC) at 712.

88

H v H [Economic Disparity] [2007] NZFLR 711 (HC) at 717.

89

Douglas v Douglas [2013] NZHC 3022. The case was known in the Family Court as A v A [2012] NZFC 10192.

90

Partner A had five children from a previous relationship but only four were dependent. The partners also fostered
another child on and off throughout the relationship.

372

DISPARITY

when the wife was so young she had had no opportunity to start a
career and “it is therefore very difficult for her to show that there
is a detrimental effect on a career development because she did
not have one in which to develop”.82 The Court found no causation,
even though there was a very significant disparity as the husband
had accumulated “approximately $1 million” post-separation
while the wife had “increasingly gone into debt”. 83 The Court noted
that there was no evidence of enhancement.84

F

In general where one partner has stayed home and has had a
protracted absence from the work force in support of the children
there will need to be compelling evidence in order for a court to
determine that the disparity has not been caused by the division
of functions.

18.65 This statement was not repeated in the High Court on appeal.
The fact partner A brought four dependent children into the
relationship influenced the High Court’s reasoning. The Court
found partner A would likely have done the exact same thing
(work part-time while mostly committing to looking after the
children) if there had been no relationship. The High Court
overturned the section 15 award of $63,000 in the Family Court.
18.66 The two decisions in Douglas reflect the two approaches taken
by the courts. One is to view the purpose of the “division of
functions” requirement as being to ensure awards are made if
there is a division of functions and resulting economic disparity.
Questions of loss of earning ability by partner A in diminished
earnings claims, or earning enhancement by partner B in
enhancement claims, are not important. The alternative approach
emphasises the causal relationship between the division of
functions and lost earning potential or earning enhancement. This
approach requires more of partner A in presenting evidence, and
invites argument on whether work options were available, how
choices were made within the relationship and whether there
is evidence of an alternative career the applicant would have
pursued.93 A higher evidential burden (and the costs involved in
presenting that evidence) can render section 15 an unattractive
option in seeking a departure from equal sharing.

91

A v A [2012] NZFC 10192.

92

A v A [2012] NZFC 10192 at [50] (emphasis added).

93

Other cases where there has been a significant disparity and a clear division of functions but an award was declined due
to lack of evidence of an alternative career include K v K FC Auckland FAM-2004-004-509, 27 August 2008; K v K HC
Auckland CIV-2008-404-6161, 31 July 2009; M v M FC Dunedin FAM-2003-005-66, 27 November 2006; and H v [LC] FC
North Shore FAM-2009-044-966, 27 April 2011. In L v L FC Christchurch FAM-2007-009-504, 28 November 2008 the
Family Court dismissed the claim due to lack of evidence of an alternative career. Similarly, in Walker v Walker [2006]
NZFLR 768 (HC), the High Court dismissed the case for causation reasons noting “a paucity of evidence about career
paths, current opportunities, pay scales, and available positions”. Although it was not the only reason for dismissing the
claim, in H v H [2012] NZFC 4543 the Family Court noted at [63] that “there is no evidence about the wife’s work or
prospects before the parties were married or when she stopped work to have children”. The lack of an alternative career
was a significant factor (amongst some others) in the Court refusing to give an award in L v B [2012] NZFC 9534.
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partner B’s career through the relationship, including partner B’s
ability to train for a three year apprenticeship.91 Overall there was
a clear commitment to prioritise partner B’s career over partner
A’s. The Family Court also stated that:92

F

18.67 Different approaches to the causation hurdle risks inconsistency
between cases. It also risks decisions failing to fulfil the purpose
of section 15. Green suggests that:94
The court decisions… indicate the inherent difficulty of applying
the provision, particularly in achieving the correct balance
between being unduly restrictive, rarely finding that the economic
disparity was a result of the division of functions, to lowering
the jurisdictional bar so that the causation test is effectively
meaningless.

18.68 The differing approaches to the causation hurdle illustrates that
section 15 is insufficiently clear as to the proper approach.
18.69 An underlying issue is whether the causation hurdle creates a
distracting and unnecessary level of analysis. The burden it places
on partner A can be significant in terms of the evidence that
may be required. A difficulty that often arises is that the courts
find there is insufficient evidence to establish a link between
the role of party A within the relationship, such as household
management, and his or her low earning capacity post-separation.
This means that the current application of section 15 does not
necessarily lead to compensation for cases where economic
disparity and a division of functions is established, unless detailed
evidence is presented of a hypothetical career partner A could
have enjoyed, but for the division of functions.
18.70 The causation hurdle means that not all cases of economic
disparity will be recognised and addressed under section 15.
The risk of failing to capture otherwise valid claims also arises
because section 15 emphasises the division of functions during
the relationship. This fails to recognise that the roles played by
the partners can continue after the relationship. This is notable
where the partners have dependent children. What happens if
partner A is pregnant with the partners’ first child at the end of
the relationship? There has not been a “division of functions in
the relationship” (partner A has not yet undertaken childcare
responsibilities) that caused the economic disparity (for the
period when partner A stays at home to care for the child).
This raises the question of whether it is more in keeping with
94

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013) at 55.

374

DISPARITY

Consequences of different approaches relating to the causation
hurdle

F

Hurdle three – compensation must be just in the
circumstances
18.71 If a court is satisfied there is economic disparity caused by the
division of functions in the relationship, then it may make an
order under section 15(3) “if it considers it just”.95 In X v X the
Court of Appeal said: 96
The s 15(3) discretionary assessment is not amenable to a
prescribed formula, and the justice of an award in any particular
case will depend on a comprehensive assessment of the parties’
respective financial positions, their earning prospects going
forward, their current obligations in respect of any children of the
partnership, and other matters that go to the overall fairness of
an award.

18.72 Section 15(2) provides that a court in deciding whether to make
an order may have regard to: 97
(a) the likely earning capacity of each partner;
(b) the responsibilities of each partner for ongoing daily
care of any children of the relationship; and
(c) any other relevant circumstances.

Cases where the court considered an order under section 15 was
not just
18.73 There are cases where the Family Court has indicated it would
not have exercised its discretion to make an award under section
95

In C v C [Economic Disparity] HC Auckland CIV-2003-404-002393, 28 November 2003, the High Court found that failing
to exercise the discretion was an error.

96

X v X [2009] NZCA 399, NZFLR 985 at [115], per Robertson J. This judgment was quoted directly in K v B FC Lower Hutt
FAM-2009-032-92, 5 October 2010. In Ronayne v Coombes [2016] NZCA 393, [2016] NZFLR 672 the High Court also
referenced Robertson J but did not offer additional discussion about the exercise of the discretion in that case.

97

Although s 15(2) of the Property (Relationships) Act 1976 envisages a comprehensive assessment and indicates that a
court can be wide-reaching in its inquiries, there are certain factors that are not relevant. In X v X the Court of Appeal
confirmed that the intrinsic benefits arising from the relationship, for example the wealth of the partners which led to
a high living standard, were not relevant, nor was a large distribution of relationship property: X v X [2009] NZCA 399,
NZFLR 985 at [114]. This is logical where the focus is on recognising and addressing the disparity between the partners
themselves. In other words, the fact that partner A has a relationship property entitlement worth several million dollars
and will therefore be significantly wealthy compared to most other people is not relevant when partner A is in a position
of economic disparity in relation to partner B.

375

DISPARITY

the policy and principles of the PRA to address any economic
disadvantages arising from the end of the relationship, not just
those directly caused by a division of functions within it.

F

18.74 In E v E the Family Court did not make an award under section 15
despite concluding there would be economic disparity caused by
the division of functions for a period of four years when partner A
would be looking after the child of the relationship, requiring her
to work part-time instead of full-time.101 The Court considered,
however, that the money lost would be “significantly less” than
the $64,000 claimed. It factored in the impact of a section 15
award on partner B’s living standards and partner B’s contribution
of separate property at the start of the relationship, from which
partner A derived a benefit.102
18.75 In L v B the Family Court’s reasons why an award under section
15 was not just appear to undermine the compensation purpose
of section 15.103 In that case the Court was not satisfied that there
was either economic disparity or a causal link to the division of
functions, but went on to say:104
If I am wrong in the above findings, if I stand back and look
at the overall discretion and determine whether an award for
economic disparity is just, I am not persuaded that such an
award is just. I take into account the deferment of the sale
of the home, the ongoing requirement for child support and
spousal maintenance and the fact that the Court has declared
the D Street property to be the wife’s separate property, albeit
with her obligations to the family, with their consent, this could
98

M v M FC Wellington FAM-2007-091-767, 23 September 2009.

99

M v M FC Wellington FAM-2007-091-767, 23 September 2009 at [61].

100

Wills v Catsburg [2016] NZFC 851 at [52].

101

E v E FC New Plymouth FAM-2007-043-396, 18 December 2009.

102

E v E FC New Plymouth FAM-2007-043-396, 18 December 2009 at [83].

103

L v B [2012] NZFC 9534.

104

L v B [2012] NZFC 9534 at [70].
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15 even if the other hurdles had been met. In M v M the Family
Court said that even if the economic disparity was caused by
the division of functions, it would have hesitated to exercise its
discretion.98 This was due (among other things) to the property
partner A would receive from the division of relationship
property, her lack of good faith in some dealings, her ill health
hindering work efforts, and the relatively low relevance of the
division of functions to any disparity.99 Another case is Wills v
Catsburg, where the Family Court said it would not have exercised
its discretion to make an award under section 15 because partner
A had made a lifestyle choice not to work in paid employment.100

F

18.76 Factors taken into account in that case, such as maintenance
and child support, are to meet the financial needs of the partner
and children, not to compensate partner A for the economic
disadvantages he or she suffered as a result of the division of
functions. By taking these payments into account the Court
essentially conflated the two separate concepts of needs and
compensation.105

Is the reasoning used by the courts consistent with the purpose
of section 15?
18.77 The decision in L v B is not a one-off example of a court
considering factors that seem inconsistent with the compensation
purpose of section 15. In other cases the courts have also
considered:106
(a) whether economic disparity is likely to be long-term or
short-term;107

105

We consider the overlap between s 15 of the Property (Relationships) Act 1976 and maintenance in Chapter 19 with
respect to option 3.

106

Nicola Peart (ed) Brookers Family Law — Family Property (online looseleaf ed, Thomson Reuters) at [PR15.15].

107

Monks v Monks [2006] NZFLR 161 (HC).
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provide a source of income for her on an ongoing basis. I do not
consider that it would be fair to make a substantial redistributive
award. I consider that the wife will be able to plan to re-enter
the workforce as a result of this judgment and will be able to
either upskill, or retrain or alternatively enter the workforce now.
I take into account that the clean break principle in a sense is
being deferred and that provides ongoing support for the wife.
While she has the ongoing responsibility for the children she
will now be able to phase in and plan for the reintegration back
with the workforce. Taking her age into account that will still be
achievable. I do not consider it is appropriate to compensate from
the husband’s share of relationship property for any adjustment.
I take into account that there has been reasonably significant
spousal maintenance paid by the husband post-separation and
child support. I accept that he should not be rewarded for doing
what he is responsible for doing in the first place but on the other
hand I have to acknowledge that it has been paid and that there
is going to be continued liability. I also take into account the ages
of the children.

(c) the clean break concept;109
(d) availability of part-time rather than full-time work for
partner A;110
(e) post-separation support such as mortgage payments;111
(f) voluntary payment of spousal maintenance;112 and
(g) age of the partners and the number of years left in the
workforce.
18.78 The courts’ consideration of these factors suggests a disinclination
to find that a section 15 claim has been established. It is hard
to see how many of these factors are relevant to compensation
for economic disparity. For example, whether or not partner
B voluntarily paid maintenance as opposed to being forced to
pay maintenance by a court order seems irrelevant to whether
economic disparity caused by the division of functions should be
compensated. While the age of the partners and the length of the
economic disparity may indicate a level of need (perhaps caused
by the economic disparity and perhaps not), section 15 is focused
on compensation. Meeting needs is a separate issue that is dealt
with under maintenance and child support where relevant. We
discuss the overlap between section 15 and maintenance in
Chapter 19 with respect to option 3.
18.79 The discretion under section 15(3) is broad and we consider that
its exercise has resulted in cases where an award was not made or
was reduced for reasons unrelated to compensating for economic
disparity resulting from the division of functions.

Ability to review the court’s discretion under section 15(3)
18.80 Because a court’s decision to make a section 15 award is an
exercise in discretion, the extent to which a higher court can

108

De Malmanche v De Malmanche [2002] 2 NZLR 838 (HC).

109

M v B [2006] NZFLR 641 (CA); and L v B [2012] NZFC 9534 at [70].

110

C v C [Economic Disparity] HC Auckland CIV-2003-404-002392, 28 November 2003.

111

C v C [Economic Disparity] HC Auckland CIV-2003-404-002392, 28 November 2003.

112

C v C [Economic Disparity] HC Auckland CIV-2003-404-002392, 28 November 2003 at [63].
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(b) whether there are causative factors other than the
division of functions and the weight of those other
factors;108

F

A higher court can only intervene if the

(a) made an error of law or principle;
(b) took into account an irrelevant consideration;
(c) failed to take account of relevant considerations; or
(d) made a decision that was plainly wrong.

Determining the amount of section 15
awards
18.81 If the three hurdles in section 15 are satisfied a court may order
partner B to transfer a sum of money or any other property from
partner B’s share of relationship property to partner A.115 This is
most commonly implemented by adjusting each partner’s share of
the pool of relationship property (for example partner A receives
65 per cent and partner B receives 35 per cent of the relationship
property pool). After the court has made the monetary award the
relationship property is then shared equally.

Overview of amounts awarded under section 15
18.82 Our research identified approximately 100 cases in which a court
decided a claim under section 15.116 Roughly 40 per cent of claims
were successful, resulting in a compensatory award under section
15. The amount awarded ranged from $15,000 to $470,000.
The largest amount awarded was in Scott v Williams, but in that
case the Family Court had originally awarded $850,000, which
was lowered to $470,000 on appeal.117 On average, the amount
awarded was approximately $96,000.118
113

The High Court in L v P HC Auckland CIV-2010-404-6103, 17 August 2011 at [50] stated that:
If the threshold requirements of s 15(1) are established, s 15(3) enables the Court to make an economic disparity award “if
it considers it just” to do so. This involves the exercise of a discretion and therefore the limits on an appeal in respect of the
exercise of a discretion apply, as earlier discussed.

114

J v J [2014] NZHC 1495at [24] and [80]; see also Simon v Wright [2013] NZHC 1809 at [42].

115

Property (Relationships) Act 1976, s 15(3).

116

“Case” in this context means that a unique application was made under s 15 of the Property (Relationships) Act 1976.
Thus each “case” includes any appeals in that matter.

117

The amount awarded in the Family Court ($850,000) was reduced to $280,000 in the High Court and then raised to
$470,000 in the Court of Appeal. This case is currently on appeal to the Supreme Court

118

See Vivienne Crawshaw “Section 15 – A Satellite Overview” (2009) 6 NZFLJ 155 for an earlier review of the case law.
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review it is limited.
lower court had:114

113

18.84 Of the cases we could measure, the section 15 award was, on
average, 7.4 per cent of the overall relationship property pool. The
amount awarded in Scott v Williams, while the largest monetary
sum on record, represented just 5.2 per cent of the overall
relationship property pool.120 We identified eight cases where
the proportion was above 10 per cent, and two cases in which
the section 15 award represented a much larger percentage of
the relationship property pool. In J v J the award amounted to 30
per cent of the relationship property pool,121 and in Fischbach v
Bonnar, the first reported case to consider section 15, the award
amounted to 21 per cent.122 The lowest proportion we identified
was in M v M, where the award of $31,000 (adjusted for inflation)
amounted to 1.4 per cent of the relationship property pool.123

How the courts calculate the award
18.85 The PRA itself offers little guidance on how a section 15 award
should be determined, beyond stating that the purpose of the
award is to compensate partner A. The Court of Appeal has
noted that calculations of section 15 awards “have not exactly
been a model of clarity”.124 In M v B the Court of Appeal said that
119

Miles says that there is “anecdotal evidence” that in a “big money” case where an equal division gives each party
a substantial tranche of assets, “judges would be unlikely to exercise their discretion under s 15 of the Property
(Relationships) Act 1976, even if jurisdiction is made out”: Joanna Miles “Financial Provision and Property Division of
Relationship Breakdown: A Theoretical Analysis of the New Zealand Legislation” (2004) 21 NZULR 267 at 296-297. Such
an outcome:
subverts the entitlement plus compensation rationale of the Act with a needs-based approach. The fifty per cent is awarded
on the basis of entitlement, not need. Compensation is awarded on the basis that one party remains substantively better off
than the other, and does so because the functioning of the relationship has generated compensable losses.

120

Scott v Williams [2016] NZCA 356. Judgment of the Supreme Court pending.

121

J v J [2014] NZHC 1495. Awarded in the Family Court and upheld on appeal in the High Court. The wife received 70 per
cent of the relationship property pool in total.

122

Fischbach v Bonnar [2002] NZFLR 705 (FC). The wife received 65 per cent of the relationship property pool in total. The
award in Waters v Waters FC Hamilton FP-2003-019-815, 25 August 2004 was 16 per cent of the relationship property
pool in total.

123

M v M FC Papakura FAM-2004-055-398, 15 June 2006.

124

M v B [2006] 3 NZFLR 660 (CA) at [721].
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18.83 We could not determine, in every case, the amount of the section
15 award as a proportion of the overall relationship property
pool.119 While in some cases the amount awarded was given as
a percentage of the relationship property pool, in others the
amount awarded was given as a monetary sum and the value
of the relationship property pool was not stated. In some cases
the value of a large asset (such as a house) was given and we
nominated a maximum proportion based on that figure.

F

18.86 The majority of the Court of Appeal in X v X said that “the
statutory requirement is that the award be just, and that is the
overriding consideration”.126 It endorsed the methodology adopted
in the Family Court,127 which was as follows:128
(a) calculate the difference between the income partner
A would have been earning but for the division of
functions, and what partner A is projected to actually
earn working to the full extent of his or her capacity
(known as the “but for” income);
(b) make any necessary deductions to the “but for” income
to reflect the time value of money and the chances of
non-collection of future income (because of reduced
time in the workforce for reasons such as death,
deteriorating health, changes in personal priorities, repartnering or early retirement); and
(c) halve the resulting net present value of the “but for”
income (this is the “halving step”, which is discussed
below).
18.87 The majority considered that such an approach could offer “value
in providing some structure for the exercise that judges are
required to undertake, which should enhance the predictability
of awards”.129 It was emphasised that the formula was not the
only approach that could be taken recognising that “the judge is
required to make judgements on matters which are inherently
imprecise”.130 The methodology is not suitable where partner A had
no career prior to the relationship. An example of this would be
where the partners met when they were young and had children
125

M v B [2006] NZFLR 641 (CA) at [206] per Young P.

126

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [175] per O’Regan and Ellen France JJ.

127

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [172]–[176] per O’Regan and Ellen France JJ. Other lower court decisions
that had used comparable methodologies were: V v V [2002] NZFLR 1105 (FC); McGregor v McGregor (No 2) [2003] NZFLR
596 (FC); P v P [2005] NZFLR 689 (HC); T v T [Economic disparity] [2007] NZFLR 754 (FC); and W v W FC Auckland FAM
2007-004-663, 12 December 2007.

128

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [172] per O’Regan and Ellen France JJ.

129

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [175]. It is noted however that the use of independent experts may be
necessary to give effect to the formula, for example in valuing and identifying career projections.

130

A similar approach had been used in earlier cases including V v V [2002] NZFLR 1105 (FC); McGregor v McGregor (No 2)
[2003] NZFLR 596 (FC); P v P [2005] NZFLR 689 (HC); T v T [Economic disparity] [2007] NZFLR 754 (FC); and W v W FC
Auckland FAM 2007-004-663 12 December 2007.
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compensation should be determined by reference to what partner
A could have earned after the relationship but for the effect of the
division of functions during the relationship.125

F

18.88 In his minority decision in X v X, Robertson J considered
that section 15 “should not be locked into any particular
prescription”132 and cited his own judgment in M v B where he
said that “section 15 awards are necessarily a matter of impression
and rote applications of a formula will not be appropriate”.133
Robertson J preferred that the approach to determining the
amount of compensation was to have regard to all the facts and
that the approach was discretionary and not formulaic.
18.89 Since X v X several cases have taken a less formulaic approach and
instead relied on a more comprehensive analysis of the particular
facts. In Williams v Scott the Family Court considered factors such
as partner A’s IQ and income earning potential when assessing
what loss she may have incurred.134
18.90 In H v S partner A had no established career as she had stayed
at home to take care of the children, although toward the end
of the relationship she had begun a teaching career with some
success.135 The Family Court said that a more comprehensive
approach allowed it to consider the fact that both partners were
close to retirement. There was little evidence on what earning
potential partner A could have had, so the Court assessed the
likely future “but for” income as $80,000 per annum, her actual
income as $60,000 per annum and decided that compensation
should be available to reflect a disparity period of five years.136
From that the Court deducted sums for tax, the time value of
money and contingencies to reach a sum of $41,000 adjusted for
inflation. Although this still involved more calculation, the Court
was prepared to substitute intuition for precise evidence on what
partner A would have earned in an alternative career.
18.91 In J v J partner A had a career as a nurse and had a child from a
former relationship.137 The High Court said that caring for that
child had not impacted on her career, but there were two children
131

CH v GH DC Auckland FAM-2007-004-1129, 24 December 2008.

132

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [125].

133

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [125] citing M v B [2006] 3 NZFLR 660 (CA) at [147].

134

Williams v Scott [2014] NZFC 7616.

135

H v S [2012] NZFC 7543.

136

H v S [2012] NZFC 7543 at [76]–[78].

137

J v J [2014] NZHC 1495.
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early on so partner A never had the opportunity to build a career
(as in CH v GH).131

F

18.92 This decision was upheld on appeal. The High Court noted that:139
While the loss sustained by [partner A] could have been
calculated with more precision by reference to the income she
could be expected to earn as an enrolled nurse and her remaining
years in the workforce before retirement, the loss she sustained as
a result of her foregone career is not the main operating factor
in the disparity.

18.93 The final phrase in the above quote highlights a shift away from
the formulaic approach that relied on past and potential income
to look more broadly at all the circumstances when calculating the
section 15 award. The Court then said that:140
The justice of the situation is influenced by the position of the
parties upon entering the relationship, the length of the marriage,
the size of economic disparity and the marked inequality of
income earning capacity.

18.94 The Family Court in Williams v Scott141 followed a similar approach
and made an award of 10 per cent of the relationship property
pool. On appeal, the High Court and Court of Appeal shifted back
towards an approach involving specific calculation. A further
appeal in this case is being considered by the Supreme Court.142

138

M v B [2006] 3 NZLR 660 (CA).

139

J v J [2014] NZHC 1495 at [82] (emphasis added).

140

J v J [2014] NZHC 1495 at [83].

141

Williams v Scott [2014] NZFC 7616.

142

At the time the proceedings were started the older child was 17 years old and the younger child 15 years old. However by
the time of the Family Court judgment Williams v Scott [2014] NZFC 7616 they would have been around 24 and 22 years
old respectively.
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of the marriage that partner A gave up work to care for. Partner
A also relocated to support partner B’s career. The Family Court
awarded partner A an additional 30 per cent of the relationship
property pool, by far the highest proportion ever awarded in a
section 15 case. This resulted from a “broad brush approach”.138
The Court identified the factors relevant to a just award, including
how the division of functions led to the disparity and other
factors including the size of the property pool and each partner’s
age, stage of career and income, and partner A’s continued
responsibility for one child.

F

18.95 Based on our review of the cases, approximately 20 per cent of
awards under section 15 included some reduction to allow for
contingencies. The reduction varies significantly, from five per
cent in Woodman v Woodman to 50 per cent in S v S and K v B.143
18.96 A reduction or discount for contingencies is made by a court to
recognise possible future changes to circumstances. The discount
appears to depend on several factors. One is the estimated length
of time the economic disparity will continue for (disparity period).
Usually when partner A has only been out of the workforce for
a short time it will not take long for him or her to regain full
earning potential. The courts have made discounts to awards to
reflect the lengths of the estimated disparity periods. There is no
consistency as to the discount applied for similar time periods, as
demonstrated in the table below.

1144, 2145, 3146, 4147, 5148, 6149, 7150, 8151, 9152, 10153
DISCOUNTS APPLIED AND ESTIMATED PERIOD OF DISPARITY
Case

Year

Estimated period of
disparity

Discount applied

McGregor v McGregor144

2003

One and a half years

7.5 per cent

Humphrey v Humphrey

2003

Three and a half years

25 per cent

146

2005

Seven years

25 per cent

147

2006

Five years

50 per cent148

H v K149

2009

Seven years

25 per cent150

K v B151

2010

Seven years

50 per cent152

H v S153

2012

Five years

25 per cent

PvP
SvS

145

143

Woodman v Woodman FC Auckland FP004/598/02C, 28 July 2004; S v S FC North Shore FAM-2004-044-1890, 12 May
2006 and K v B FC Wellington FAM-2009-032-92, 5 October 2010.

144

McGregor v McGregor [2003] NZFLR 596 (DC).

145

Humphrey v Humphrey FC Christchurch FAM-2003-009-3044, 25 May 2005.

146

P v P [2005] NZFLR 689 (HC).

147

S v S FC North Shore FAM-2004-044-1890, 12 May 2006.

148

This discount encompassed “tax, mortality, loss of employment, re-partnering, illness and other contingencies”: S v S FC
North Shore FAM-2004-044-1890, 12 May 2006 at [91].

149

H v K FC Whangarei FAM-2006-088-712, 27 October 2009.

150

This discount took into account other factors including the range of possible career paths for the applicant: H v K FC
Whangarei FAM-2006-088-712, 27 October 2009 at [78].

151

K v B FC Wellington FAM-2009-032-92, 5 October 2010.

152

In this case there was an additional “contingency” because the applicant had pursued a different, potentially less
lucrative, career than before: K v B FC Wellington FAM-2009-032-92, 5 October 2010 at [147].

153

H v S [2012] NZFC 7543.
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Adjustments for contingencies (provision for
possible future events)

F

The halving step
18.98 We identified 11 cases where the halving step was applied. There
is mixed academic opinion on the halving step, which is to take
the resulting value of a section 15 award, treat it as relationship
property and therefore halve it. Atkin has argued that:156
… we need to ensure that in curing one injustice we do not create
another. Whatever the claimant receives by way of compensation
comes from the other party – as the claimant goes up, the other
party goes down. By halving the final figure, we make sure that
both meet half way. Failing to halve may mean that the other
party incurs a loss that creates a disparity in the other direction.

18.99 Caldwell has pointed out there is nothing in the wording of
section 15 to require that awards made under section 15 should
be halved. He notes that to halve an award risks preserving an
existing disparity.157
18.100 This part of the calculation exercise has something of a
controversial history. Its early evolution is traced back in P v P:158
[43] In my decision in V v V [2002] NZFLR 1105 I calculated
an amount for s 15 compensation and reduced it by 50%. That
is because I approached the matter upon the basis that the
reduction in the applicant’s income earning ability was not
the result of any wrong that had been done to her by the other
party: it was the effect of the division of functions between them.
Accordingly I took the view that the claim should be compensated
154

S v C [2007] NZFLR 472 (HC) at [40].

155

Woodman v Woodman FC Auckland FP004/598/02C, 28 July 2004.

156

Bill Atkin “The Disparity in Economic Disparity” (paper presented to New Zealand Law Society Family Law Conference,
October 2005) at 220.

157

John Caldwell “The Various Disparities of section 15” (paper presented to Family Court Judges’ Conference, Gisborne, 24
October 2008).

158

P v M FC Manukau FAM-2004-092-924, 29 May 2006.
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18.97 Some judges appear more sceptical of discounts for contingencies
than others. The High Court in S v C declined to make a discount
for contingencies, “which in the absence of evidence of any
specific contingencies must be regarded as neutral”.154 Another
example is in Woodman v Woodman, where the Family Court
applied a five per cent discount for “genuine contingencies (such
as death)” and dismissed other contingencies as speculative,
noting that examples raised included re-partnering and winning
Lotto.155

F

[44] That approach has not generally been followed. For example
it was not part of the process applied in P v P [2005] NZFLR 689,
nor by the Court of Appeal in M v B.
[45] My view of this matter has been nudged forward by the
broad discussion of the historical development of this legislation
contained in the judgment of Hammond J in M v B. I now regard
it as reasonably just that the respondent in this case should be
compensated by the applicant in respect of the ongoing financial
curb which their division of relationship functions places upon
her.

18.101 In W v W the Family Court discussed the halving step and rejected
it in diminished earnings claims, acknowledging that it would
be more suited to enhancement claims.159 However, the courts
applied the halving step more often after P v P. It was applied
in five further cases before the leading case, X v X.160 There the
Court of Appeal was split on the issue. The majority supported the
halving step but Robertson J did not.161
18.102 The majority in X v X explained the rationale for the halving step
as follows:162
[232] During the relationship, the economic consequence of the
decision is that there is no earnings contribution by one partner
(or a lower contribution than would otherwise be the case),
and the cost of that is borne by the relationship partners. In
some cases, there will be no overall cost to the partners because
the division of roles allows the earning partner to increase his
or her earnings by more than the non-earning partner would
have contributed. To the extent that the foregone income
impacts on the relationship property available at the end of the
159

W v W FC Auckland FAM-2007-004-663, 12 December 2007.

160

X v X [2009] NZCA 399, [2010] 1 NZLR 601.

161

Judge Robertson noted where the halving step had been rejected as “it was fallacious to characterise the s 15 award as
an item of relationship property…when it is a unique kind of compensatory award”: McGregor v McGregor [2003] NZFLR
596 (DC); see also Fischbach v Bonnar where the Family Court calculated the award as a percentage of the respondent
husband’s relationship property (the wife received a total of 65 per cent of the relationship property which included 40
per cent of the husband’s portion of the relationship property pool) thus the question did not arise: Fischbach v Bonnar
[2002] NZFLR 705 (FC).

162

X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [232]-[233].
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out of the relationship property pool. That approach to the matter
does not sit completely easily with the words of s 15 which speak
baldly of compensating Party A by ordering Party B to pay Party A
a sum of money out of Party B’s relationship property. The ongoing
negative financial impact of the relationship upon Party A was
caused by the division of functions between the parties, not by
something that was done to Party A by Party B.

[233] The object of the award under s 15 should be to ensure
that the disadvantaged partner is not worse off after the end
of the relationship than he or she was during the relationship.
In effect, what he or she has lost is the ability to continue the
position that applied during the relationship, ie the sharing of the
ongoing consequences to the disadvantaged partner as a result
of the division of roles. In principle, therefore, we consider that
it is appropriate that the income shortfall amount derived from
the methodology used in this case should be halved. That means
that Mr X, as the advantaged partner, is required to pay his share
of the loss represented by the reduced future income-earning
capacity of Mrs X.

18.103 Since X v X we have only seen the halving step used in two cases:
E v E163 and Scott v Williams.164 In J v J the High Court rejected the
halving step, referring to the Court of Appeal’s emphasis in X v X
that the halving step was not always necessary, and noting that
the Court of Appeal’s primary consideration, that the disparity
could be shifted from Mrs X to Mr X, did not arise in that case.165

Other issues with section 15
Cost of making a section 15 application
18.104 We understand from our preliminary consultation that lawyers
will advise clients that a section 15 application is only worthwhile
if the income discrepancy is large (for example if partner B’s
income is at least two times the income of partner A) or if the
relationship property pool is significant, so that even an award of
a small percentage of the relationship property pool would merit
the time and cost involved. The cost of making an application
would otherwise mean that any compensation awarded under
section 15 would not make it worthwhile.
163

E v E [2012] NZFC 830.

164

Scott v Williams [2016] NZCA 356, [2016] NZFLR 499.

165

J v J [2014] NZHC 1495 at [85].
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relationship, the cost is also shared through the 50/50 regime for
division of relationship property. If the relationship endured, the
consequences of the disadvantaged partner’s diminished incomeearning capacity would continue to be shared. The end of the
relationship prevents that sharing from occurring unless the Court
intervenes under s 15.

In practice the evidence of experts, human resource consultants
and accountants has become the means to gather the requisite
evidence required…this approach may have a flow-on effect that
creates problems in practice that are associated with additional
costs, uncertainty regarding projections, and extensive input from
experts.

18.106 As noted at paragraph 18.278 above, it seems unlikely that a
partner can make an application under 15 without also applying
for orders dividing relationship property under section 25(1) of
the PRA.167 This might involve significant additional costs, such
as preparing valuation evidence for different items of relationship
property.
18.107 An unsuccessful claim will also risk an order for costs against the
applicant. The courts’ approach to costs in PRA cases is discussed
in Chapter 25.

Length of time for section 15 applications to be
decided
18.108 We have tried to estimate how long section 15 applications take
to be finally determined.168 Keeping the limitations of the method
in mind, we estimate that the average time it takes to determine a
case that includes a section 15 application is approximately three
years. We found only one case which was determined in the same
year it was filed.169 The majority of cases took two to three years.
The longest time taken (excluding a 14-year case struck out for
time delay) is Scott v Williams, which has so far taken eight years
166

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013) at 50. We note from lawyers that the reference to human resource
consultants is outdated as these are seldom used now.

167

RL Fisher (ed) Fisher on Matrimonial and Relationship Property (online looseleaf ed, LexisNexis) at [18.3].

168

This was done by comparing the year in the filing number with the year of the date of judgment. There are clearly some
problems with this approach. We do not know what time of year applications were filed so it is possible that applications
take a longer or shorter time than the year number indicates. We have not always been able to find the Family Court
judgment so we were unable to find the length of time for some appeal decisions. This may mean the average provided
here is lower than the true average as appeals extend the length of time it takes to reach a final outcome. Finally,
the filing date represents the original application rather than the specific application under s 15 of the Property
(Relationships) Act 1976.

169

W v W FC Auckland FAM-2007-004-663, 12 December 2007.
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18.105 Section 15 claims that proceed to hearing can incur significant
legal fees and fees for expert evidence from actuaries and forensic
accountants. Despite the guidance in X v X on how to determine
the amount of an award, there is still room for argument and this
can cause significant costs. Green noted in her thesis:166

F

18.109 A key consequence of the time it takes to obtain a decision under
section 15 is that it can leave partner A with reduced economic
resources for a long time. Simply having the resources to pay for
legal assistance to bring a section 15 claim can be difficult.
18.110 There will be an unknown number of cases where section 15
compensation is agreed between the partners (often on the advice
of their respective lawyers as to likely outcomes).

Section 15 awards are restricted to the relationship
property pool
18.111 Section 15 awards can only be paid from partner B’s share of
the pool of relationship property.171 This is problematic when
the size of the relationship property pool is limited. Take for
example the partners who stay together for a decade and during
that period partner A manages the household and looks after the
children, supporting partner B who undertakes studies to become
a surgeon. During this period income is limited and the partners
cannot accumulate any assets. At the date of separation, partner
B has just signed an employment contract worth $300,000 a year
(expected to rise rapidly). A section 15 claim is established but
the relationship property pool is minimal, so partner A receives
very little. partner B however retains the benefit of his or her
future income. There is no ability under the PRA to order future
payments to partner A from partner B’s income. This leaves the
potential for an otherwise established section 15 claim to go
without an effective remedy.
18.112 It is difficult to say how often this restriction hampers an
otherwise strong section 15 claim, as a claim in this scenario
is unlikely to ever make it to court. As discussed at paragraph
18.1045 above, a lawyer would likely advise their client that it
is not worthwhile making a section 15 claim if the relationship
170

This refers to cases that proceeded to a hearing. In 2015, 93 per cent of cases took more than 40 weeks from filing to
disposal, and 50 per cent took more than 105 weeks from filing to disposal: data provided by email from the Ministry of
Justice to the Law Commission (16 September 2016).

171

Property (Relationships) Act 1976, s 15(3).
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with the case being heard by the Supreme Court in March 2017
and the decision pending. These findings are broadly consistent
with case disposal data from the Family Court. As we discuss in
Chapter 25, half of all PRA cases disposed of in 2015 had taken
over two years.170

F

If one party’s earning capacity has been advantaged at the
expense of the other party during the marriage it would be
extraordinary if, where necessary, the court could not order the
advantaged party to pay compensation to the other out of his
enhanced earnings when he receives them. It would be most
unfair if absence of capital assets were regarded as cancelling
his obligation to pay compensation in respect of a continuing
economic advantage he has obtained from the marriage.

18.113 The widespread use of trusts in New Zealand is discussed in Part
G. We note that the use of trusts may remove assets which would
otherwise be in the pool of relationship property. This has the
potential to negatively affect the scope of relationship property,
undermining the ability of section 15 to address economic
disparity.

172

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013) at 320.

173

McFarlane v McFarlane [2006] UKHL 24, [2006] 2 AC 618 per Lord Nicholls of Birkenhead at [32].
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property pool is minimal. In her research, Green identified
that such a scenario was “not isolated”.172 Green referred to the
reasoning of Lord Nicholls in the House of Lords in McFarlane v
McFarlane when he said:173

F

Is reform needed?
19.1

Our preliminary view is that section 15 is failing to achieve
its objective of providing for a just division of property in
circumstances where equal sharing would not lead to an equitable
result. Reform is needed. As Green concludes “New Zealand needs
a practical, solution-based outlook to solve economic disparity”.174

Is there still a need for section 15 or a replacement
adjustment mechanism?
19.2

Relationships that are characterised by a division of functions into
income-earning and household management roles are common.
In 2016, 33 per cent of couples with children were characterised
by one partner working full-time and with the other partner not
in paid employment.175 While some socio-economic groups may
be experiencing a generational shift, with more partners sharing
the functions within a relationship more equally (such as more
women remaining in the workforce after having children and
more men taking on greater childcare responsibilities),176 there
remains a strong correlation between having children and reduced
workforce participation for women. As discussed in our Study
Paper, Relationships and Families in Contemporary New Zealand – He
hononga tangata, he hononga whānau i Aotearoa o nāianei (Study
Paper),177 women are more likely to leave the workforce or work
part-time when they have children, while men tend to remain in
work and provide the family income.178

174

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013) at 327.

175

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau
i Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 6 citing Bryan Perry Household incomes in New Zealand: Trends in
indicators of inequality and hardship 1982 to 2016 (Ministry of Social Development, July 2017) at 147.

176

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 6.

177

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017).

178

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 6.
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Chapter 19 – Options for reform

F

There will also always be relationships where, for a range of
reasons, partner A stops work or takes a sideways or backwards
move in his or her career in order to support partner B’s career.
For example, partner A might relocate so partner B can take up a
job opportunity.

19.4

We think that there remains a need to provide for situations
where the division of functions within a relationship results in an
economic disadvantage for partner A and/or economic advantage
for partner B.

Summary of options
19.5

In this chapter we set out three options for reform:
(a) Option 1: Retain section 15 but lower the hurdles that
partner A must overcome for a claim to succeed. Under
this option the need to establish economic disparity
would be replaced with a simpler requirement to show
“financial inequality” at the end of the relationship.
The requirement to establish causation would also be
replaced with a rebuttable presumptive entitlement
to compensation if there was financial inequality and
a division of functions within the relationship. We
also explore options for satisfying a section 15 award
from future income, rather than being limited to the
relationship property pool.
(b) Option 2: Repeal section 15 and address financial
inequality in other PRA rules. Here we consider
whether financial inequality attributable to the
relationship is better addressed elsewhere in the PRA.
Specifically, whether the PRA should treat the earning
capacity of partner B as “property” that can then be
divided equally as relationship property to the extent it
has been enhanced by the relationship.
(c) Option 3: Replace section 15 with financial
reconciliation orders. These orders would be a hybrid
of compensating loss and meeting needs. Such orders
would likely replace maintenance at the end of a
relationship.

19.6

Our preliminary preference is for option 3. We express this view
mindful of the significant further work required to develop any of
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19.3
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19.7

Before exploring these options we first set out some common
objectives and characteristics of any option for reform.

Common objectives and characteristics of
section 15 reform
Replacing the narrow concept of economic
disparity with financial inequality
19.8

Section 15 currently only applies where the income and living
standards of partner B are likely to be significantly higher than
partner A. We refer to this as “economic disparity.”

19.9

As explained in Chapter 18 the concept of economic disparity is
not sufficiently wide enough to cover every scenario of financial
inequality between the partners at the end of the relationship.
We consider in particular that the requirement to demonstrate a
significant disparity in living standards in section 15 is not useful.
Living standards imply choice. If, for example, partner A chooses
to invest in a large house rather than to rent a modest property
and invest the resulting savings for future use, then partner A’s
living standards might differ. We doubt the value of comparing
choices about living standards in the context of section 15. We
consider the focus should be on disparity in income or other
financial resources, not on living standards. We refer to this as
“financial inequality”.

Balancing a clean break with a just result – the case
for future payments
19.10 Currently section 15 awards are limited to partner B’s share
of relationship property. An important consideration in these
options is whether the property pool for any payments or
transfers of property to address financial inequality should be
broadened to include separate property and/or future income.

393

DISPARITY

the options presented, and the possibility that other viable reform
options may be identified during consultation.

F

…achieving a clean break in the event of a divorce remains
desirable, but if this means that one party must adjust to a lower
standard of living then this result is that the clean break is being
achieved at the expense of fairness. Why should a woman who
has chosen motherhood over her career in the interests of her
family be denied a fair share of the wealth that her husband has
been able to build up as his share of the bargain that they entered
into?

19.12 While we do not consider the clean break concept should be
a paramount concern in cases of financial inequality, we are
however interested in an option that will help the partners to
move on with their lives as quickly as possible.

Any reform must promote the principles of the PRA
19.13 In Chapter 3 we set out the explicit and implicit principles of the
PRA. Any reform of section 15 must promote the principle that:180
… a just division of relationship property has regard to the
economic advantages or disadvantages to the spouses or partners
arising from their marriage, civil union or de facto relationship
or from the ending of their marriage, civil union or de facto
relationship:

19.14 The following principles should also underpin any option for
reform:
(a) Questions arising under the PRA should be resolved “as
inexpensively, simply, and speedily as is consistent with
justice.”181

179

McFarlane v McFarlane [2006] UKHL 24, 2 AC 618 at [120] per Lord Hope.

180

Property (Relationships) Act 1976, s 1N(c).

181

Property (Relationships) Act 1976, s 1N(d).
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19.11 Broadening the scope of section 15 or a replacement adjustment
mechanism to include future income may offend the concept of
a “clean break”. While we acknowledge the general attraction of
a clean break in property matters, we consider it is less relevant
when there are children of the relationship or the end of the
relationship gives rise to financial inequality due to the division
of functions. In these circumstances we consider the clean break
concept is a secondary consideration. As Lord Hope stated in
McFarlane v McFarlane:179

F

(c) A just division of relationship property should have
regard to the interests of children of the relationship.183
(d) All forms of contribution to the relationship are to be
treated as equal.184
19.15 Green observes that “research findings are conclusive:
traditionally the non-monetary contributions of one partner are
under-valued or disregarded”.185 To the extent that section 15 fails
to treat monetary and non-monetary contributions equally, this
should be addressed in any option for reform.

Simple and inexpensive enforcement mechanisms
may be needed
19.16 We are aware from our preliminary consultation that one of the
principal concerns in relation to any reform is enforceability.
Child support and maintenance payments are deducted from a
payee’s salary at source if there is a child support or maintenance
debt. Any enforcement measure will have associated costs and
resource implications to be borne in mind. Our preliminary view
is that any option ultimately recommended should have builtin enforcement mechanisms. This may require the State to play
a role, as it does in the child support and maintenance recovery
regimes.

The need to provide clear guidance for the courts
19.17 The courts’ approach to section 15 cases over the last 16 years has
been at times inconsistent and generally conservative, resulting
in few awards of small amounts. This is in part due to the lack
of statutory guidance on key issues such as the requirement to
establish causation (the causation hurdle) and the appropriate
method for deciding the amount of a section 15 award.

182

Property (Relationships) Act 1976, s 1N(a).

183

We refer to this as an implicit principle of the Property (Relationships) Act 1976, as is reflected in ss 1M(c) and 26(1).

184

Property (Relationships) Act 1976, s 1N(b).

185

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013) at 293.
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(b) Men and women have equal status, and their equality
should be maintained and enhanced.182

F

How should the amount of an award for financial
inequality be decided?
19.19 One key consideration for further development is how to
determine the amount of a financial inequality award. Effective
implementation of the options below would “require the
development of proxy measures of economic loss that will
inevitably involve some sacrifice of accuracy and theoretical
purity”.186 To avoid using extensive expert evidence (with its
associated costs), our preliminary view is that it would be
preferable to have adaptable measures to quantify the loss and
determine the increased share of property or payment to be taken
by partner A.

Consideration needed of children’s interests and
interaction with child support
19.20 Whether the options should be conditional on there being
children of the relationship is another matter that requires
further consideration. A variation on this would be to impose a
higher threshold for qualifying for an adjustment in the share of
relationship property if there were no dependent children. If a
distinction was drawn on this basis issues under human rights
law may arise.187
19.21 How any reform would interact with child support will also
require consideration.

186

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008) at 7.

187

See our discussion in Chapter 2 on New Zealand’s human rights obligations.
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19.18 Any change to the law must provide clear direction on how
Parliament intends any discretion within section 15 or its
replacement to be exercised and how the discretion should be
used in order to give effect to the policy of the PRA. One potential
solution is to include examples or case studies after the relevant
statutory provisions to illustrate the statutory objective.

F

19.22 This option retains section 15 but makes some important changes
to:
(a) remove reference to living standards, and focus instead
on financial inequality (see paragraph 19.9 above);
(b) replace the causation requirement with a rebuttable
presumptive entitlement to compensation if there are
both financial inequality and a division of functions;
(c) broaden the property that can be used to satisfy a
section 15 award.

Replacing the causation requirement with a
rebuttable presumption
19.23 A key issue undermining the effectiveness of section 15 is the
difficulty in establishing causation. One solution would be
to remove the causation test and replace it with a rebuttable
presumptive entitlement to compensation. The section 15 hurdles
would then be:
(a) financial inequality between the partners at the end of
the relationship;
(b) a division of functions during the relationship (that
is, partner A was responsible for the household
management or made some other contribution to the
relationship that reduced partner A’s earning capacity or
enhanced partner B’s earning capacity); and
(c) compensation is just in the circumstances.
19.24 Replacing causation with a presumptive entitlement may help
reduce litigation. It sends the clear signal that if partner A was
responsible for the household management or made some other
contribution to the relationship and at the end of the relationship
there was financial inequality between the partners, then partner
B must pay compensation. The key question that remains is how
much that compensation should be. Without a clear indicator, the
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Option 1: Retain section 15 but lower the
hurdles that partner A must overcome

F

19.25 Consideration would be required as to when it would not be
just in the circumstances to award compensation. Without clear
guidance, this test could itself lead to an increase in litigation.
19.26 Compensation could then take one of two forms:
(a) a share of partner B’s future income for a specified
period; or
(b) an increased share of the relationship property.

Presumptive entitlement to a share of partner B’s
future income
19.27 We have identified three advantages with this approach:
(a) It addresses scenarios where the payment of a capital
sum may not be possible due to a limited relationship
property pool.
(b) Periodic payment awards do not require speculation
about future contingencies because they can more easily
be altered in response to a change in circumstances.
(c) We understand from our preliminary consultation that
ongoing payments may be more palatable than lump
sum payments, especially when there are children of
the relationship.
19.28 We have also identified four disadvantages of this approach:
(a) To the extent it is of concern, this approach undermines
the concept of a clean break. Future periodic payments
from one party to the other create an ongoing tie. This
may build resentment. Should partner A enter a new
relationship, partner B may feel resentful about having
to continue to provide payments. Should partner B enter
a new relationship there is the potential for resentment
to broaden, and there will likely be greater burdens on
partner B’s income.
(b) This approach may risk incentivising improper
behaviour in order to avoid having to share income,

398

DISPARITY

question of how much to pay will continue to lead to disputes,
including the need to go to court to resolve the issue.

F

(c) If variation of the order was needed and could not be
agreed upon by the parties then returning to court
would take additional time and cost more money. Issues
of enforcement may also arise.
(d) Having to continue to rely on a former partner for
money can be demoralising and negatively affect an
ongoing relationship between the former partners,
especially as parents. We have heard about partners
using the threat of non-payment of money to intimidate
and “punish” the other party. If there are children of the
relationship then the negative relationship between the
partners can have flow-on effects to the children.188

Presumptive entitlement to an increased share of
the relationship property
19.29 The second approach is to adjust the relationship property
division based on a percentage that reflects the financial
inequality.189 For example, an additional 2.5 per cent of the
relationship property pool could be given to partner A for every
year spent not in paid work up to a set maximum of the total
relationship property pool (partner A being entitled to 50 per cent
of the relationship property pool in any event).
19.30 We have identified three advantages with this approach:
(a) Over time these percentage bands could become
established and be used by lawyers and their clients in
negotiations, avoiding the need to go to court.190
(b) It provides the partners with a clean break.
(c) It may also address some issues highlighted elsewhere
in this Issues Paper in relation to the interests of
children of the relationship.191 For example, if the
188

For more on this discussion see Chapter 3.

189

This approach is discussed in Mark Henaghan “Sharing Family Finances at the end of a Relationship” in Jessica Palmer,
Nicola Peart, Margaret Briggs and Mark Henaghan (eds) Modern Family Finances – Legal Perspectives (2017, Intersentia,
Cambridge) (forthcoming).

190

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013) at 331.

191

See Part I.
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such as leaving the work force or taking a lower paid
job.

F

19.31 The main disadvantage that we have identified with this option
is that it may fail to achieve a just outcome if the relationship
property pool is small, but partner B’s future earning capacity is
significant. A small relationship property pool would mean little
improvement in partner A’s situation.

Option 2: Repeal section 15 and address
financial inequality in other PRA rules
19.32 Some commentators suggest that a solution to the problem of
financial inequality is to include earning capacity as property
in its own right. It could then be divided equally alongside the
partners’ other relationship property.192
19.33 In Chapter 9 we considered whether a partner’s income earning
capacity should be treated as an item of property for the purposes
of the PRA. In Chapter 11 we then considered whether a partner’s
earning capacity should be divisible as relationship property to
the extent it had been enhanced by the relationship. We outlined
the advantages and disadvantages for each question.
19.34 In addition to the advantages identified in the earlier chapters,
treating enhanced earning capacity as relationship property
could address many of the problems section 15 was intended to
resolve. In many relationships, partner B’s earning capacity is the
main economic resource the partners have been able to build up,
due in part to the efforts of partner A who performed household
management functions.193 Dividing partner B’s earning capacity
as relationship property to the extent it has been enhanced by
the relationship allows both partners to share equally in the
economic advantages the relationship has bestowed on partner
B. Conversely, equal sharing of the enhanced earning capacity
may address the disparity and economic disadvantages partner

192

Mark Henaghan “Sharing Family Finances at the end of a Relationship” in Jessica Palmer, Nicola Peart, Margaret Briggs
and Mark Henaghan (eds) Modern Family Finances – Legal Perspectives (2017, Intersentia, Cambridge) (forthcoming); and
Carolyn Frantz and Hanoch Dagan “Properties of Marriage” (2004) 104 Colum L Rev 75.

193

Mark Henaghan “Sharing Family Finances at the end of a Relationship” in Jessica Palmer, Nicola Peart, Margaret Briggs
and Mark Henaghan (eds) Modern Family Finances – Legal Perspectives (2017, Intersentia, Cambridge) (forthcoming).
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primary caregiver received a greater proportion of the
relationship property he or she might be able to keep
the family home.

F

19.35 By considering a partner’s enhanced earning capacity as property
divisible between the partners, the PRA would actively implement
the principle that a just division of relationship property has
regard to the economic advantages or disadvantages to the
partners arising from the relationship.194
19.36 Also, the PRA’s equal sharing rules would apply. Many of the
problematic elements of section 15, such as establishing a division
of functions, disparity and causation, and then persuading the
court it is just to award compensation, would be avoided.
19.37 On the other hand, in Chapter 11 we identified some major
challenges which, in our preliminary view, mean on balance it
is not feasible to treat a partner’s enhanced earning capacity as
relationship property. These challenges include the complexities
and imprecision of valuing enhanced earning capacity and the
difficulties of measuring the extent to which the relationship has
enhanced a partner’s earning capacity.
19.38 An alternative approach could be to give the court power to adjust
the partners’ shares in relationship property when the court is
satisfied that equal sharing of relationship property does not fairly
allocate the economic and advantages a partner derives from the
relationship and the economic disadvantage a partner suffers from
the relationship. Scotland takes a similar approach.195 The aim of
the Scottish law is to equalise any imbalances in the economic
impact of the partners’ contributions to the relationship.196
19.39 When assessing economic advantages and disadvantages, the
court will take into account any gains in income and in earning
capacity a partner receives during the relationship.197 Importantly,
the court does not divide the partner’s earning capacity as if it
were an item of property. Rather, the court divides the partners’
conventional property but with regard to the partners’ relative
earning capacities.
194

Property (Relationships) Act 1976, s 1N(c); Mark Henaghan “Sharing Family Finances at the end of a Relationship” in
Jessica Palmer, Nicola Peart, Margaret Briggs and Mark Henaghan (eds) Modern Family Finances – Legal Perspectives (2017,
Intersentia, Cambridge) (forthcoming).

195

Family Law (Scotland) Act 1985, s 9(1)(b); Family Law (Scotland) Act 2006, s 28(3) (which applies to cohabiting couples
rather than married couples).

196

Jane Mair, Enid Mordaunt and Fran Wasoff Built to Last: The Family Law (Scotland) Act 1985 – 30 years of financial provision
on divorce (University of Glasgow, 2015) at 73.

197

Family Law (Scotland) Act 1985, s 9(2); and Family Law (Scotland) Act 2006, s 28(9).
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A suffers from sacrificing paid work in order to support the
relationship.

F

Option 3: Replace section 15 with financial
reconciliation orders
19.41 The third option is to introduce a regime of “financial
reconciliation payments” to support partner A until the financial
inequality resulting from the division of functions during, and
after, the relationship, ends. This combines the functions of
section 15 awards and maintenance payments under the Family
Proceedings Act 1980.200
19.42 We propose this option in recognition of the practical difficulties
the courts have grappled with in trying to compartmentalise the
different roles of section 15 and maintenance. In reality both can
achieve the same outcome of transferring value from the partner
with a higher income to the partner with the lower or no income.
As Miles notes:201
198

In the Scottish case C v C 2004 Fam LR 2 (CSOH) the wife claimed that she had suffered economic disadvantage because
she had given up her career to care for the children and household. The court relied on evidence on what the wife would
have been earning had she not left her career. The court noted that the wife would receive half the couple’s matrimonial
property based on the general principle of equal sharing of matrimonial property. The wife’s half share would give her
substantial property which, if invested, could have provided the wife the same income as if she had maintained her
career. The court was satisfied that any economic disadvantage would be corrected by the equalisation process: at [72].
Similarly, the court rejected the argument that the husband had derived economic advantages because the wife gave
up her career. The court held that had the wife continued to work the husband would have had needed to hire help for
childcare and household management. But the court noted at [38] that if the wife had worked she would have brought
more income to the household. The proper measure, the court said, was whether the husband’s position had been
advantaged beyond what it would have been had he not been married. The court was not satisfied it was: at [39].

199

In an empirical study of family law practitioners’ views on the Family Law (Scotland) Act 1985 and Family Law
(Scotland) Act 2006, researchers found that there was a perception that it was hard to obtain a departure from equal
sharing in order to address economic disadvantages. The practitioners responded that claims were complex to argue and
difficult to prove given the difficulties of quantifying economic advantages and disadvantages: Jane Mair, Enid Mordaunt
and Fran Wasoff Built to Last: The Family Law (Scotland) Act 1985 – 30 years of financial provision on divorce (University of
Glasgow, 2015) at 75.

200

Since 2001 maintenance has been available to de facto partners as well as married (and now civil union) partners. In this
Issues Paper we refer to “maintenance” rather than “spousal maintenance” as it is commonly termed.

201

Joanna Miles “Principle or Pragmatism in Ancillary Relief: The virtues of flirting with academic theories and other
jurisdictions” (2005) 19(2) IJLPF 242 at 252.
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19.40 It is likely, however, that the option would suffer from similar
difficulties as section 15 or if earning capacity were to be treated
as property. Partners would still be required to prove they suffer
economic disadvantages, or that the other partner unfairly enjoys
economic advantages, because of the relationship. When deciding
a fair adjustment of shares in relationship property, a court
would probably have to measure the respective advantages and
disadvantages each partner faces after the relationship.198 This will
require an assessment of future earning capacity which is subject
to the same speculation and imprecision.199

F

19.43 Financial reconciliation orders would have a dual function:
to meet partner A’s reasonable needs post-separation, and to
compensate partner A for the loss suffered as a result of the end of
the relationship.
19.44 We start with a brief summary of what we know about the
financial needs that arise when a relationship ends. We then give
a brief overview of maintenance and discuss the overlap between
section 15 and maintenance before outlining what it would look
like to unite the two concepts. We also discuss the Canadian
experience of spousal support (similar to maintenance in New
Zealand) which addresses both financial need and financial
inequality.

Financial needs that arise when a relationship ends
19.45 The end of a relationship almost always has negative financial
consequences for both partners, as the resources that were used
to support one household must now support two. The benefits
from economies of scale will be lost, and the costs of establishing
a new household and rearranging lives (such as increased
childcare costs to meet longer hours at work, or reduced work
hours and income to facilitate childcare arrangements) need to be
met.
19.46 We explore the economic cost of separation in our Study Paper.202
Recent research by Fletcher into the economic consequences of
separation among couples with children confirms that on average
total family incomes decline substantially for both men and
women following separation.203 On average women experience
a reduction in family income by 41 per cent and for men the

202

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) (Study Paper) at Chapter 8.

203

Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i Aotearoa o nāianei
(NZLC SP22, 2017) (Study Paper) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 183. This research was limited to opposite-sex couples who separated in 2009. It
looked at the short to medium term financial consequences of separation by analysing the incomes of over 15,000
people in the Working for Families dataset who separated in 2009 and who, prior to separating had at least one child
living with them, and comparing outcomes with similar, still partnered individuals. For further information about this
dataset see Study Paper at Chapter 8.
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Where claimants seek compensation these claims will often
correspond with claimants’ needs. Where this is so, whether the
claim is conceptualised in terms of need or compensation will
make no practical difference...

19.47 Fletcher also compared the relative financial consequences of
separation between partners.209 He identified that:
(a) It is rare for separation not to be associated with a
significant financial impact for at least one of the
partners.210 In only 3 per cent of cases neither partner

204

This analysis compares a person’s income in 2008 (the year prior to separation) with their income in 2010 (the year
following separation): see Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga
whānau i Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the
economic consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination,
Auckland University of Technology, 2017) at 122 and 183.
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Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 122.

206

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 122.
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Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 184–185.

208

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 184–185.
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Outcomes for 7,749 couples were analysed for the first post-separation year, and 5,781 couples for the three postseparation years: see Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 128-129.

210

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 151.

404

F

DISPARITY

reduction is 39 per cent in the first year after separation.
However because men on average experience a larger reduction
in family size post-separation compared to women (reflecting the
care arrangements for children) their available income needs to
be shared among fewer people. After equivalising family incomes
to account for differences in family composition women are
substantially worse off post-separation, and on average experience
a drop in equivalised income of 19 per cent.205 In contrast, men
are on average better off, experiencing a rise in equivalised income
of 16 per cent.206 Beyond those averages, however, lies a wide
dispersion of incomes and effects. Among both men and women,
some are significantly better off and some are significantly worse
off.207 These results are broadly consistent with studies carried out
in other countries.208
204

(b) The impact of separation on incomes persists over
the medium term, in the three years’ following
separation.212
(c) The most common scenario is where the woman is
worse off after separation while her former partner
is better off.213 In 35 per cent of cases the woman’s
equivalised income reduced by more than 10 per cent
and her partner’s income increased by more than 10 per
cent. These couples were characterised by a high average
income before separation which came primarily from
the man’s earnings. After separation the average number
of children living with the man had fallen substantially
(from 1.99 to 0.16 children), and while the woman’s
post-separation earnings increased substantially, this is
insufficient to offset the loss of her partner’s income.214
This group had the largest gap in terms of the average
number of children living with the partners in 2010 (1.4
for women and 0.16 for men).215
(d) Another way of analysing post-separation outcomes
is to compare the relative consequences of separation,
irrespective of whether individuals are better or worse
off compared to their own situation prior to separation.
On this analysis, Fletcher identified that 70 per cent
of men had equivalised incomes that were higher than

211

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 151.

212

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 187.

213

This accounts for 46 per cent of cases. Law Commission Relationships and Families in Contemporary New Zealand – He
hononga tangata, he hononga whānau i Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An
investigation into aspects of the economic consequences of marital separation among New Zealand parents” (draft PhD
thesis submitted for examination, Auckland University of Technology, 2017) at 131.

214

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 186.

215

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 134-135.
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experienced a change in income of at least 10 per cent
in the first year after separation.211

F

(e) Child support payments provide little support to many
separated partners with the primary care of children.217
Of those partners receiving child support, average
receipts were $2,367 for women and $709 for the men
per annum.218
(f) Separation significantly increases benefit uptake in
the short and medium term. In the first year following
separation, 24 per cent of men and of 47 per cent of
women received a benefit.219
(g) Separated partners are also more likely to be in poverty.
The estimated impact of separation was to raise the
poverty rate by 9 per cent for men and by 16 per cent
for women.220
19.48 Overall, Fletcher identified that average total family income (that
is, the combined income of the former partners) rises by $14,600
(23 per cent) in the year following separation.221 This is due to a
combination of increased workforce earnings, benefit receipt222
and child support. However this increase is not sufficient to avoid
216

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau
i Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the
economic consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination,
Auckland University of Technology, 2017) at 140-141.

217

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic consequences of
marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland University of
Technology, 2017) at 137-138 and 152.

218

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 138.

219

Compared to 15.3% of all families in the dataset who received a benefit: Law Commission Relationships and Families in
Contemporary New Zealand – He hononga tangata, he hononga whānau i Aotearoa o nāianei (NZLC SP22, 2017) at Chapter
8 citing Michael Fletcher “An investigation into aspects of the economic consequences of marital separation among New
Zealand parents” (draft PhD thesis submitted for examination, Auckland University of Technology, 2017) at 143.

220

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 144 and 186.

221

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 148-149.

222

A key State benefit that can meet post-separation financial needs is Sole Parent Support. This replaced the Domestic
Purposes Benefit in 2013. Sole Parent Support is available to a single parent or caregiver with a youngest dependent child
under age 14. At the end of March 2017, 92 per cent of Sole Parent Support recipients were female and 76.2 per cent of
recipients had been receiving Sole Parent Support for more than one year: Ministry of Social Development Sole Parent
Support – March 2017 quarter (March 2017) at 1.
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their partners, and 25 per cent of men had equivalised
incomes more than double their partner’s.216

F

19.49 Fletcher also identified that couples where the woman was
significantly better off and the man worse off post-separation
were characterised by more equal sharing of pre-separation
earning and a reasonable combined level of income.225 It is
possible that as full-time employment becomes more common
among women with dependent children, this pattern of outcomes
will become more common.226
19.50 We recognise there are also societal factors (unrelated to
any particular relationship) that mean the negative financial
consequences of a relationship breakdown can be harsher and
longer-lasting for women.227 This includes the “gender pay gap”,
which was last assessed by Statistics New Zealand as 9.4 per cent,
and the “motherhood penalty”, last assessed at 12 per cent.228
Another factor is the availability of subsidised childcare. In New
Zealand there is no universal entitlement to subsidised childcare
for children under the age of three. Childcare can be a significant
post-separation cost, especially when those costs are borne by one
partner. Caregivers who work shift work or non-standard hours
face additional challenges in organising and paying for childcare.

223

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 149.

224

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 148.

225

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 151.

226

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 8 citing Michael Fletcher “An investigation into aspects of the economic
consequences of marital separation among New Zealand parents” (draft PhD thesis submitted for examination, Auckland
University of Technology, 2017) at 151.

227

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 7.

228

Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga whānau i
Aotearoa o nāianei (NZLC SP22, 2017) at Chapter 7 citing Statistics New Zealand “Gender pay gap smallest since 2012”
(press release, 1 September 2017); and Statistics New Zealand and Ministry for Women Effect of motherhood on pay –
summary of results: June 2016 quarter (February 2017) at 5. The gender pay gap is the difference between median hourly
earnings of men and women in full-time and part-time work. The motherhood penalty is the difference between the pay
gap between male parents and female parents, and the pay gap between male non-parents and female non-parents.
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an overall decline in average equivalised incomes across both
households.223 Men are, on average, approximately $5,000 better
off in equivalised income terms and women are approximately
$7,000 worse off.224

F

19.51 Maintenance is available at the end of a marriage, civil union or
de facto relationship229 when one partner cannot meet his or her
reasonable needs because of one or more of the circumstances
listed in sections 63 and 64 of the Family Proceedings Act 1980.230
These circumstances include the division of functions within the
relationship, ongoing responsibility for daily care of any minor or
dependent children, the standard of living of the partners when
they were together and any undertaking of training by a partner
to eliminate the need for maintenance of that partner.
19.52 Maintenance seeks to give temporary relief to enable the
applicant to construct a new life after separation.231 Section 64A of
the Family Proceedings Act is, on the face of it, an adoption of the
clean break concept.232 Section 64A(1)(a) provides that:
each spouse, civil union partner, or de facto partner must
assume responsibility, within a period of time that is
reasonable in all the circumstances of the particular case, for
meeting his or her own needs;

229

De facto partners are treated differently to married and civil union partners under the maintenance provisions in
the Family Proceedings Act 1980. First, the factors listed as affecting “ability” to be self-supporting under s 63(2)(a)
that apply to marriages and civil unions are different to those in s 64(2)(a) that apply after dissolution of a marriage
or civil union or where a de facto relationship ends. For example, in the former, personal disability and the labour
market may affect ability to work whereas in the latter they do not. Second, the requirement in s 64A that parties must
assume responsibility for meeting their needs within a reasonable time does not apply to a marriage or civil union that
has not been dissolved. Third, maintenance is not available at the end of a short-term de facto relationship (lasting
less than three years) unless the test in s 70B is met. No such test applies to short-term marriages and civil unions.
Fourth, maintenance is available during a marriage or civil union under s 63. No such entitlement exists for de facto
relationships.

230

Section 2 of the Family Proceedings At 1980 defines maintenance as the provision of money, property and services and
includes, in respect of a child, provision for the child’s education and training to the extent of the child’s ability and
talents, and in respect of a deceased person, the cost of the deceased person’s funeral.

231

The courts have confirmed that maintenance is a temporary entitlement. In Slater v Slater [1983] NZLR 166 (CA) at 174
maintenance was described as for a “transitional period” and at [176]: “Maintenance is ordinarily…a bridge to assist
the party concerned while he or she is consciously moving towards self-sufficiency”. Similar sentiments were expressed
in C v G [Maintenance of Former Partner: Period of Liability] [2010] NZFLR 497 (CA) at [31] and [32]. The Court of Appeal
cautioned in Z v Z (No 2) [1997] 2 NZLR 258 (CA) at 293 and 295 that nothing “requires this objective to be carried
through to the point where the provisions operate unfairly and harshly on one or other of the spouses”, cautioning
against “undue rigidity” in applying the principles expressed in Slater v Slater.

232

Joanna Miles has commented that the clean break concept has nonetheless influenced the size of maintenance awards
which she describes as “quite parsimonious”: Joanna Miles “Financial Provision and Property Division of Relationship
Breakdown: A Theoretical Analysis of the New Zealand Legislation” (2004) 21 NZULR 267 at 301 expressly referencing
B v B [2004] NZFLR 127 (FC)). See also John Caldwell “Maintenance – Time for a Clean Break?” in Jessica Palmer,
Nicola Peart, Margaret Briggs and Mark Henaghan (eds) Modern Family Finances – Legal Perspectives (2017, Intersentia,
Cambridge) (forthcoming).
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The role of maintenance in addressing financial
inequality

F

19.54 A court may order interim maintenance. We understand that
this is a vital source of aid for many applicants as it gives them
access to funds for daily living and for paying legal fees while
relationship property matters are being resolved. We understand,
however, that there can be delays in applications being heard. The
fact that interim maintenance can only be ordered for a maximum
of six months (after which a further application is needed) places
a heavy burden on the applicant and his or her lawyer to make
ongoing applications.
19.55 Partners may also enter a maintenance agreement, which can
be administered by the Inland Revenue Department. Such
an agreement does not preclude a party from applying for
maintenance from the Family Court. The Family and District
Courts have a wide power to vary, discharge or suspend any
existing maintenance order.
19.56 A court may order maintenance to be paid as periodic payments
or as a lump sum (in instalments if needed). A court must
have regard to the following factors in determining how much
maintenance is to be paid:234
(a) the means of each partner, including potential earning
capacity, and means derived from any division of
property under the PRA;
(b) the reasonable needs of each partner, having regard to
the standard of living of the partners while they were
living together;235
(c) the financial and other responsibilities of each including
support of any other person;
(d) conduct by the applicant to prolong the inability to
meet his or her reasonable needs or misconduct that
would make granting maintenance repugnant to justice;
and

233

Family Proceedings Act 1980, s 64A.

234

Family Proceedings Act 1980, ss 65(2) and 66.

235

Family Proceedings Act 1980, s 65(5).
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19.53 Yet section 64(2) provides such broad exceptions as to undermine
that policy intention. Any “relevant circumstances” may be
grounds for extending the temporary nature of maintenance.233

F

19.57 Although maintenance is collected and enforced by the Inland
Revenue Department, it is separate from child support. Section 62
of the Family Proceedings Act also confirms that “the liability to
maintain any person under this Act is not extinguished by reason
of the fact that the person’s reasonable needs are being met by a
domestic benefit”. The Court of Appeal confirmed in Richardson
v Richardson that the domestic purposes benefit and Working
for Families Tax Credits are not to be considered when assessing
maintenance.236
19.58 There are several key points of difference between section 15 and
maintenance:
(a) Maintenance focuses on the present needs of the
applicant without requiring reference to the history of
the relationship.
(b) Maintenance is a response to unmet needs whereas
section 15 compensates for economic disparity, whether
or not the applicant has financial needs.
(c) At least in theory, maintenance and section 15
applications are considered at different times. Interim
maintenance can be ordered soon after an application
is made (with final orders being made at a later stage)
whereas a section 15 application takes a notoriously
long time to be heard and it is made at the time
relationship property is divided. We have also been told
that interim maintenance applications can take a long
time to prepare and several weeks, if not months, to be
heard.

The overlap between section 15 and maintenance
19.59 Despite being in different statutes and with different statutory
objectives, there is a clear link between section 15 and
maintenance.237

236

Richardson v Richardson [2011] NZCA 652, [2012] 1 NZLR 796.

237

The overlap of policies and complementarity between the Property (Relationships) Act 1976 and Part 6 of the Family
Proceedings Act 1980 was judicially acknowledged in N v N (1984) 3 NZFLR 277 (HC) at 280 and in M v B [Economic
Disparity] [2006] NZFLR 641 (CA) at [220].
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(e) any other circumstances that make one party liable to
maintain the other.

F

19.61 These observations suggest that people may perceive section 15
claims as directed toward addressing post-separation financial
need, rather than compensating partner A for economic disparity
caused by the division of functions within the relationship. This
perception raises two questions:
(a) Do New Zealanders prefer a response to post-separation
financial inequality that addresses need (often with the
children as indirect recipients of the payment) rather
than providing compensation to partner A for loss
linked to the division of functions in the relationship?
(b) Or is the willingness to pay for and accept a
maintenance-based sum only a pragmatic reflection of
the time, cost and uncertainty involved with pursuing a
section 15 claim?
19.62 Empirical research by Green also indicates that in practice
maintenance is often relied upon to do the job of section
15.238 This results in a mixing of the tests for meeting needs
(maintenance) and compensating for financial inequality (section
15).
19.63 One approach is simply to merge the two and deal with them
together.239

238

Claire Green “The impact of section 15 of the Property (Relationships) Act 1976 on the vexing problem of economic
disparity” (PhD Thesis, University of Otago, 2013).

239

A key question that would need to be considered if this option were to be developed and considered in the future is
whether a separate maintenance regime would be required in certain circumstances, for example, as is currently the case
under section 63 of the Family Proceedings Act.
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19.60 Claims to maintenance are often conflated with section 15 claims.
During our preliminary consultation we were told that in practice
when partner A makes a claim under section 15, partner B may be
more inclined to resolve that claim out of court by making a lump
sum payment, which partner B is likely to view as similar to a
payment for maintenance. Section 15 claims may also be resolved
where partner B agrees to pay periodic maintenance. In these
cases, partner A’s financial needs may be met and he or she may
be less inclined to pursue a section 15 claim.

F

19.64 We have identified 14 cases in which both a section 15 award and
maintenance were ordered.240 The approach taken by the courts in
considering the overlap and procedural ordering of maintenance
and a claim under section 15 is inconsistent.
19.65 In Williams v Scott the Family Court traversed the case law on the
relationship between maintenance orders and section 15 awards,
providing a useful summary. The key points are:241
(a) An award under section 15 should not be capitalised
maintenance.
(b) A decision on whether partner A should receive a
section 15 award should be made before any assessment
of the need for maintenance.
(c) A court must have regard to any means deriving from
relationship property in determining whether partner A
cannot meet their own reasonable needs.
(d) An assessment of partner A’s reasonable needs cannot
be made until relationship property is divided.
19.66 There are several cases where, as occurred in Williams v Scott, an
adjustment to one award has been made in light of the other.242
For example, in Barnett v Barnett the Family Court declined an
application for ongoing maintenance, and one reason given was
the existence of a section 15 award which provided recognition of
the lower living standards the wife would enjoy post separation
and compared to during the marriage.243 In other cases, such
as Monks v Monks, maintenance has been determined entirely
independently of a section 15 award.244 In E v E there was a lump
240

The cases that are recognised as authoritative on the relationship between maintenance and section 15 awards are: M v B
[2006] 3 NZLR 660 (CA); P v P [2005] NZFLR 689 (HC); and S v C [2007] NZFLR 472 (HC).

241

Williams v Scott [2014] NZFC 7616 at [471]–[472]. The law as stated in Williams v Scott is not a complete picture. In M v B
[2006] 3 NZLR 660 (CA) Young J took a different view to Robertson J, indicating that he did not think the order in which
the applications for maintenance and a claim under s 15 of the Property (Relationships) Act 1976 were determined made
a difference. Hammond J did not indicate a view.

242

Under s 32(1)(a) of the Property (Relationships) Act 1976, a court must have regard to any maintenance order made
under the Family Proceedings Act 1980. Under s 65(2)(a)(ii) of the Family Proceedings Act 1980 a court must have
regard to means derived from a division of property under the Property (Relationships) Act 1976 when determining the
amount of maintenance payable.

243

Barnett v Barnett [2004] NZFLR 653 (FC). In V v V [2002] NZFLR 1105 (FC) the Family Court made a maintenance award
but deemed the award under s 15 of the Property (Relationships) Act 1976 to be part of the wife’s income for the
purposes of calculating the required sum. In Smith v Smith [2007] NZFLR 33 (FC) the court factored in the s 15 award in
giving a small past maintenance award.

244

Monks v Monks [2006] NZFLR 161 (HC), although this was solely for past maintenance as it was for a period after
separation it still overlapped with the period for which the award under s 15 of the Property (Relationships) Act 1976
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Case law dealing with maintenance and section 15

F

19.67 Crawshaw observes that “it is questionable whether Parliament
intended that a section 15 claim would be thwarted by the
payment of maintenance or a statutory period of occupation,
especially at the stage of determination of living standards.
Importantly, Parliament has not made spousal maintenance and
[section] 15 mutually exclusive”.246

Uniting maintenance and section 15
19.68 In 1988 the Working Group established to review the Matrimonial
Property Act 1976 dismissed the role of maintenance to remedy
financial inequality. The Working Group said that “a move to
reinstate long term periodical maintenance would bring about no
improvement in the situation of women”.247 It raised criticisms
that continue to apply to the maintenance regime in 2017,
namely:248
(a) the practical financial difficulty of supporting two
households on one income;
(b) the resentment felt by one partner (and potentially his
or her new partner) over the legal obligation to provide
permanent maintenance to a former partner; and
(c) difficulties in enforcing payments by unwilling payers.
19.69 The Parliamentary select committee considering the 2001
amendments viewed maintenance as “complementary” to section
15.249 The 2001 amendments extended coverage of maintenance
to include de facto partners and to provide the courts greater
flexibility when awarding maintenance.250 The committee
was relevant.
245

E v E [2012] NZFC 830. Similarly, in T v T [Economic disparity] [2007] NZFLR 754 (FC) an award for maintenance in arrears
was treated independently of the claim under s 15 of the Property (Relationships) Act 1976.

246

Vivienne Crawshaw “Section 15 Refined” (paper presented to the New Zealand Law Society Family Law Conference,
October 2015) at 471–472.

247

Department of Justice Report of the Working Group on Matrimonial Property and Family Protection (October 1988) at 12.

248

Department of Justice Report of the Working Group on Matrimonial Property and Family Protection (October 1988) at 12–13

249

Matrimonial Property Amendment Bill 1998 and Supplementary Order Paper No 25 2000(109-3) (select committee
report) at 20.

250

The select committee noted that while s 64 of the Family Proceedings Act 1980 applies to married and civil union
couples as well as de facto couples, s 63 does not. It explained that the difference is because de facto relationships end
on separation and do not need to wait for a two year period prior to dissolution, in which maintenance still may be
required: Ministry of Justice SOP to Matrimonial Property Amendment Bill Departmental Report (August 2000) at 21–22. This
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sum section 15 award of $170,000 but this was not considered in
calculating maintenance.245

F

19.70 Uniting section 15 and maintenance into one doctrine could,
however, help address existing problems. There are parallels
between section 15 and maintenance; however an approach that
combines them would be new to New Zealand. Such an approach
would not solely be focused on either needs or compensation, nor
would it be limited to the short term; rather it would be a hybrid
of meeting needs and compensating loss and could continue
indefinitely if appropriate. This approach is taken in Canada.
19.71 We have looked with interest at the Canadian experience for two
reasons. First, maintenance (or spousal support, as it is known
in Canada) is used to address both financial inequality arising
from the division of functions in the marriage and financial needs
arising at the end of a marriage. Second, non-binding guidelines
have been developed to enable lawyers and couples to determine
how much spousal support is to be paid without the need to go to
court.

The Canadian experience – spousal maintenance
and the spousal support guidelines
19.72 Canada deals with the division of relationship property separately
to maintenance. Every Canadian province has its own laws to

does not account for the fact that s 63 allows maintenance to be awarded whether a married or civil union couple have
separated or not. The effect is that de facto couples do not have the same entitlement to maintenance as married and
civil union couples. This difference is aggravated due to the grounds in s 64 being narrower than those in s 63, as they do
not include physical or mental disability or the inability to obtain work (being grounds unrelated to the relationship).
251

Matrimonial Property Amendment Bill 1998 and Supplementary Order Paper No 25 2000(109-3) (select committee
report) at 17.

252

Matrimonial Property Amendment Bill 1998 and Supplementary Order Paper No 25 2000(109-3)(select committee
report) at 17.
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noted that the “maintenance provisions list more factors than
the new economic disparity sections for the court to consider
when determining whether to make an award.”251 Given that
maintenance was viewed as complementary but ultimately
different to section 15, the committee did not believe that “the
factors governing the exercise of the Court’s discretion need[ed]
to be parallel”.252

F

19.73 The Divorce Act provides that a court may make an order
(including an interim order) requiring a spouse255 to pay such
lump sum or periodic sums as the court thinks reasonable for the
support of the other spouse.256 There are four statutory objectives
of spousal support and these cover both compensation for
disparity and meeting financial needs.257 The objectives are to:258
(a) recognise any economic advantages or disadvantages to
the spouses arising from the marriage or its breakdown;
(b) apportion between the spouses any financial
consequences arising from the care of any child of the
marriage over and above any obligation for the support
of any child of the marriage;
(c) relieve any economic hardship of the spouses arising
from the breakdown of the marriage; and
(d) as far as practicable, promote the economic selfsufficiency of each spouse within a reasonable period of
time.
19.74 To achieve these objectives when ordering spousal support,
a court must consider the condition, means, needs and other
circumstances of each spouse, including:259
(a) the length of time the spouses lived together;

253

Whether or not the legislative scheme dealing with property applies to de facto relationships (often referred to as
“common-law couples”) varies between provinces. In Alberta, New Brunswick, Newfoundland and Labrador, Ontario,
Prince Edward Island, Québec and Yukon the legislative schemes granting rights for property sharing upon marriage
breakdown or divorce do not apply to de facto couples. Further, the Canadian Supreme Court has held that commonlaw couples are unable to invoke section 15 of the Canadian Charter of Rights and Freedoms which provides Canadians
with rights of equality in order to claim these property rights: Quebec (Attorney General) v A 2013 SCC 5, [2013] 1 SCR
61. In provinces where legislative schemes do not apply to them, common-law couples must make a claim under the
common law doctrine of unjust enrichment in order to receive a share of relationship property upon the dissolution of a
relationship. However, an award for unjust enrichment does not trigger a presumption of equal sharing of property as do
statutory schemes for spouses.

254

Divorce Act RSC 1985 c 3.

255

The rights of common-law (or de facto couples) to spousal support depends on the province. For example in Ontario
common-law spouses have the same right to spousal support provided they have been living together for at least three
years.

256

Divorce Act RSC 1985 c 3, s 15.2(1).

257

Reflecting the two approaches taken in the Supreme Court in Moge v Moge [1992] 3 SCR 813 and Bracklow v Bracklow
[1999] 1 SCR 420.

258

Divorce Act RSC 1985 c 3, s 15.2(6).

259

Divorce Act RSC 1985 c 3, s 15.2(4).
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address the division of matrimonial property. Spousal support is
dealt with by federal law, under the Divorce Act 1985.254
253

(c) any order, agreement or arrangement relating to support
of either spouse.

The Canadian Spousal Support Guidelines
19.75 In 2008 the Canadian Spousal Support Advisory Guidelines
(the Guidelines) were prepared for the Canadian Department
of Justice to provide a framework for determining the amount
and duration of spousal support in any given case. This was in
response to “growing concern expressed by lawyers and judges
that the highly discretionary nature of the current law of spousal
support had created an unacceptable degree of uncertainty
and unpredictability”.260 The Guidelines and the formulas
underlying them are not based on any particular theory; instead
they reflected the practice of the courts at the time they were
drafted.261 The formulas typically generate relatively wide ranges
for amount and duration of spousal support, rather than precise
figures, necessitating a fact-specific determination in each case.262
Amount and duration can be traded off against each other, to
front-end load support or to convert it into a lump sum.263 The
Guidelines do not have legal force, are advisory only and provide
a starting point for negotiation between the partners or for use by
the courts. They have, however, been judicially endorsed.264 The
Guidelines were revised in 2016.265
19.76 The Guidelines take one of two approaches, depending on whether
there are children of the relationship. If there are no children
the formula is based on two factors: the gross income difference

260

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008) at 9.

261

Advice to the Law Commission from Carol Rogerson and Rollie Thompson (February 2017), on file with the Law
Commission.

262

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 252.

263

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 252.

264

They have been cited in over 230 appeal court decisions and over 2,900 trial decisions: Carol Rogerson and Rollie
Thompson Spousal Support Advisory Guidelines: The Revised User’s Guide (Department of Justice Canada, April 2016) at
1.

265

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines: The Revised User’s Guide (Department of Justice
Canada, April 2016) were earlier revised in 2010: Carol Rogerson and Rollie Thompson The Spousal Support Advisory
Guidelines: A New and Improved User’s Guide to the Final Version (Department of Justice Canada, March 2010).
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(b) the functions performed by each spouse when living
together; and

F

19.77 A different formula applies when there are children. This formula
reflects the distinct concerns in cases involving children. First
priority is given to child support over spousal support, with
the result that there is usually reduced ability to pay spousal
support.269 The formula is based around sharing the net pool of
income after tax and child support. The basis for spousal support
when there are children is also different, captured by the concept
of “parental partnership”.270 The Guidelines state:271
On the theoretical front, marriages with dependent children
raise strong compensatory claims based on the economic
disadvantages flowing from assumption of primary responsibility
for child care, not only during the marriage, but also after
separation.

266

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008)
Example 7.1 at 52: Arthur and Ellen have separated after a 20-year marriage and one child. During the marriage Arthur,
who had just finished his commerce degree when the two met, worked for a bank, rising through the ranks and
eventually becoming a branch manager. He was transferred several times during the course of the marriage. His gross
annual income is now $90,000. Ellen worked for a few years early in the marriage as a bank teller, then stayed home
until their son was in school full time. She worked part-time as a store clerk until he finished high school. Their son is
now independent. Ellen now works full-time as a receptionist earning $30,000 gross per year. Both Arthur and Ellen are
in their mid-forties. Assuming entitlement has been established in this case, here is how support would be determined
under the without child support formula. To determine the amount of support: determine the gross income difference
between the parties: $90,000 - $30,000 = $60,000. Determine the applicable percentage by multiplying the length of
the marriage by 1.5–2 percent per year: 1.5 x 20 years = 30 per cent to 2 x 20 years = 40 per cent. Apply the applicable
percentage to the income difference: 30 per cent of $60,000 = $18,000/year ($1,500/month) to 40 per cent of $60,000 =
$24,000/year ($2,000/month).
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Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 253.
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Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 254.

269

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 255.

270

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 255–256.

271

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008) at
[3.3.4]. The authors of the Guidelines, Rogerson and Thompson, further explain in Carol Rogerson and Rollie Thompson
“The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law Quarterly 241 at 256 that:
The formula is profoundly compensatory in nature, reflecting the need in these cases, not only to compensate for the
economic disadvantages that result from past care-giving roles, but also the continuing, indirect costs of childcare on the
custodial or primary-care parent.
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between the spouses and the length of the marriage. Both the
amount and duration of spousal support increase incrementally as
the length of the marriage increases.267 This reflects the premise
that as a marriage lengthens, spouses increasingly merge their
economic and non-economic lives in direct and indirect ways.268
The longer the marriage, the more intertwined the life choices of
the spouses are with the expectation of sharing benefits accrued
during the marriage.
266

19.79 Because the Guidelines are non-binding it is easy to amend
an agreement if there is a change of circumstances. In order
to reduce the risk of an agreement being set aside by a court,
the Guidelines provide a list of exceptions to help lawyers and
partners assess and deal with any necessary departure from the
formulas provided by the Guidelines.274
19.80 An example adapted from the Guidelines illustrates how the
formula works to give an indicative range of what spousal support
should be paid:275

Case study: The Canadian Spousal Support Guidelines
– with children
Ted and Alice separated after 11 years of marriage. Ted earns $80,000 per year.
During the marriage Alice stayed at home with the two children, now aged 8 and
10. After the separation the children live with Alice and she finds a part-time job
earning $20,000 per year. Alice’s mother provides after-school care for the children.
Ted pays child support in accordance with the formula calculation every month.
Using the Guidelines, Ted would also be paying spousal support in the range of
$474 to $1,025 per month. This means that Alice and the children would receive
between 52 to 57 per cent of the combined family income (being the combined
incomes of Ted and Alice). If Ted and Alice had only one child, the spousal support
range would be higher (reflecting Ted’s reduced child support obligations), and if
there were three children Ted’s ability to pay spousal support would be reduced
further. The spousal support figure would also be adapted to take into account

272

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008),
Chapter 8.

273

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008),
Chapter 14.

274

Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada, July 2008),
Chapter 12. Exceptions include payment of debts, special needs of a child, illness or disability of partner A, and an
exception for shorter marriages.

275

Adapted from Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada,
July 2008), Example 8.1 at 79. See n 266 for an example of the without children formula.
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19.78 The length of the marriage is considered, but it does not play
as large a role under this formula. Other factors such as the
number and ages of the children and shared care arrangements
are considered. There is a different, hybrid formula for cases
where spousal support is paid by the spouse who is the primary
caregiver. The Guidelines are also adaptable to situations involving
stepchildren272 and provide for variation in response to changing
circumstances such as changes in income, re-marriage and
subsequent children.273

F

19.81 Canada has taken a pragmatic approach to dealing with the
financial need and financial inequality that can arise when
partners separate. As is always the case when an approach taken
in another country seems attractive, care and consideration must
be given to ensure whether this approach would be compatible
with the unique attributes of the New Zealand context. A key
point to consider would be how such an approach would work
with the current child support regime; although we note that in
Canada spousal support likewise sits alongside a formula child
support regime.
19.82 The authors of the Guidelines, Rogerson and Thompson, note
that spousal support is “undoubtedly a contentious remedy”.276
Legal systems around the world have struggled with the difficult
question of the appropriate role, if any, for spousal support given
the basic principles and values of modern family law.277 The
Canadian approach has answered this question by shifting away
from the “clean break” concept and recognising a basis for spousal
support on both compensatory and needs-based grounds.278
Rogerson and Thompson highlight the cultural acceptance of
this approach in Canada.279 Any disputes tend to relate to the
amount of spousal support to be paid rather than whether spousal
support should be paid at all. There is not necessarily the same
acceptance of paying maintenance in New Zealand. Section 64A
of the Family Proceedings Act directs that a partner “must assume
responsibility, within a period of time that is reasonable in all
the circumstances of the particular case, for meeting his or her
276

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 246.

277

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 246.

278

Carol Rogerson and Rollie Thompson “The Canadian Experiment with Spousal Support Guidelines” (2011) 45 Family Law
Quarterly 241 at 242. The Supreme Court of Canada rejected the clean break concept as a model of spousal support in
Moge v Moge [1992] 3 SCR 813. In that case emphasis was placed on compensation for the loss of economic opportunity
as the key premise of spousal support. The Court said:
“[w]hile spouses would still have an obligation after the marriage breakdown to contribute to their own support in a
manner commensurate with their abilities, the ultimate goal is to alleviate the disadvantaged spouse’s economic losses as
completely as possible, taking into account all the circumstances of the parties, including the advantages conferred on the
other spouse during the marriage.”
In Bracklow v Bracklow [1999] 1 SCR 420 the Supreme Court noted there was no single theory underpinning spousal
support, which must instead retain the flexibility to adapt to the varied circumstances of relationships. See also
discussion in Carol Rogerson and Rollie Thompson Spousal Support Advisory Guidelines (Department of Justice Canada,
July 2008) at 7–9.

279

Advice to the Law Commission from Professor Carol Rogerson and Professor Rollie Thompson (February 2017), on file
with the Law Commission.
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various factors such as childcare. If Alice was paying for after-school care and Ted
was paying his share then the range of spousal support would reduce further.

F

Could financial reconciliation orders replace
section 15 and maintenance in New Zealand?
19.83 Whether the Canadian approach is appropriate for New Zealand
requires consideration of first, whether there is an appetite in
New Zealand for financial reconciliation orders as a concept and
second, what financial reconciliation orders would comprise;
notably what the test for qualifying for an order would be and
how the amount of any award would be assessed. Consideration
would also need to be given to the utility of developing guidelines
or a formula that could be used by practitioners and partners
themselves to enable an agreement to be reached without going to
court.
19.84 A court could be required to consider an interim application for
financial reconciliation orders within a specified timeframe, such
as within six weeks from the date of application.280 If, on final
resolution and distribution of relationship property, there was an
ongoing financial inequality, a final financial reconciliation order
could be made.
19.85 We do not explore here the different methodologies that could
apply to the calculation of financial reconciliation payments, or
factors that should be taken into account.281 Significant further
work would be needed if this option is preferred.
19.86 The development of guidelines to help partners manage and
negotiate the amount and duration of any financial reconciliation
payments by themselves, or with the help of their lawyers, would
280

Also see Chapter 14 for a discussion on interim distributions of property under the Property (Relationships) Act 1976.

281

In Mark Henaghan “Sharing Family Finances at the end of a Relationship” in Jessica Palmer, Nicola Peart, Margaret Briggs
and Mark Henaghan (eds) Modern Family Finances – Legal Perspectives (2017, Intersentia, Cambridge) (forthcoming)
Henaghan proposes that a better way of quantifying a claim under s 15 of the Property (Relationships) Act 1976
would be via the implementation of a combined “income equalisation payment approach.” Such an approach might
be adopted for financial reconciliation orders. This involves determining the parties’ respective future incomes for the
12-month period after their relationship ended and then adding these two figures together to determine the parties’
total combined annual income. The parties’ total combined income is then divided equally between them, which means
the economically stronger party will need to top up the other partner’s income until it reaches half of the parties’ total
combined annual income figure. This annual income equalisation payment should then be multiplied by half of the
number of years the parties have been together, up to a maximum of 10 years. Once the annual equalisation payment
has been established, the court must use its discretion to make allowances for relevant contingencies such as the parties’
respective age, length of time before retirement, health and stability of employments. The final figure might be awarded
as a lump sum or be paid on a periodic basis.
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own needs”. In contrast section 15(6)(d) of the Divorce Act 1985
(Canada) provides that an order for spousal support should “so
far as practicable, promote the economic self-sufficiency of each
spouse within a reasonable period”.

F

C O N S U LTAT I O N Q U E S T I O N S
F1 Should partner A be entitled to more than an equal share of the relationship property
pool if there is financial inequality at the end of the relationship as a result of the division
of functions in the relationship?
F2 Does your view depend on whether the partners have children?
F3 Do you agree that reform or replacement of section 15 is required?
F4 Which option do you prefer and why?
F5 If option 3 is adopted, do you think there should be a maximum duration for financial
reconciliation orders? If yes, should the maximum duration be one year, two years, five
years or ten years?
F6 Are there any other options we should consider?
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greatly aid the effective implementation of financial reconciliation
orders.

F
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