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CHAPTER 2 

 

Classification  
 
 

IN THIS CHAPTER, WE CONSIDER: 

 

what property should be shared when relationships end, and in particular: 

• whether the family use approach to classification remains appropriate in contemporary 
New Zealand;  

• how increases in the value of separate property, and income and gains on separate 
property, should be classified;  

• whether gifts and inheritances should be treated differently to other types of separate 
property;  

• how entitlements under the Accident Compensation Act 2001 or under a private 
insurance policy should be classified; and 

• how the rules of classification in sections 8 to 10 can be modernised and simplified.  

 

INTRODUCTION 

 The purpose of the PRA is to achieve a just division of property at the end of a 2.1
relationship. The first question that must be addressed in our review of the PRA is what 
property should be divided, and what property should be kept separate.  

CURRENT LAW 

 The PRA classifies property as either "relationship property" or "separate property". 2.2
Relationship property is shared equally under the PRA, unless one of the limited 
exceptions discussed in Chapter 3: Division applies.20 Separate property is generally 
excluded from division.21 

 Relationship property is defined in section 8 of the PRA. The types of property defined as 2.3
relationship property reflect two approaches to classification: 

(a) Property acquired or produced by either partner during the relationship. We 
refer to this as the fruits of the relationship approach to classification. It is based on 

                                                   
20  Property (Relationships) Act 1976, ss 13–18C.  
21  Subject to the court’s power, in some limited circumstances, to make orders in respect of separate property: ss 15A, 18B 

and 18C.  
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the theory that a qualifying relationship is a family joint venture, to which the partners 
contribute equally, although perhaps in different ways.22 The equal contribution of 
each partner entitles them to an equal share in the fruits of the family joint venture.  

(b) Property which is central to family life. We refer to this as the "family use" 
approach to classification. Under this approach, the core family assets (the family 
home and chattels) are always classified as relationship property, as well as any 
property acquired for the common use and benefit of the partners.23  

 Separate property is defined broadly in section 9(1) as all property that is not relationship 2.4
property. This includes new property acquired out of separate property, the proceeds of 
any dispositions of separate property, any increase in the value of separate property, 
and any income or gains derived from separate property.24 As a general rule, separate 
property falls under one of three categories: 

(a) Pre-relationship property. Consistent with the fruits of the relationship approach to 
classification, the PRA treats property acquired by one partner before the 
relationship began as separate property, on the basis that it was not acquired 
through the efforts of either partner during the relationship. 

(b) Third party gifts and inheritances. Property acquired from a third person by way of 
succession, survivorship, gift, or because the partner is a beneficiary under a trust 
settled by a third person is separate property under section 10(1). Throughout this 
chapter we refer to these items of property as "gifts and inheritances". This is also 
consistent with the fruits of the relationship approach to classification.   

(c) Special types of property. These are specific items that would ordinarily be 
relationship property, but for which the PRA makes specific provision. This includes 
property that one partner receives by gift from the other partner (section 10(3)), and 
certain chattels such as heirlooms or taonga (section 2).  

 Separate property will not always remain separate to the relationship. When separate 2.5
property is used by the partners, the family use approach can result in that property 
being classified as relationship property. For example, pre-relationship property and third 
party gifts and inheritances can still be classified and divided as relationship property if 
they are used as the family home or family chattels, or if they are used to acquire 
property for the common use or common benefit of both partners.25  

 The PRA also recognises other ways in which separate property can be converted into 2.6
relationship property:  

(a) When a third party gift or inheritance is, with the owning partner's express or implied 
consent, so intermingled with other relationship property that it is unreasonable or 
impracticable to regard that property as separate property, it will be treated as 
relationship property under section 10(2). 

(b) When separate property, other than third party gifts or inheritances, is used with the 
owning partner's express or implied consent to acquire, improve, or increase the 
value of or the amount of any interest of either partner in relationship property. In 

                                                   
22  This is reflected in the statutory purpose and principles of the Property (Relationships) Act 1976, ss 1M(b) and 1N(b). 
23  Sections 8(1)(a)–(b), (d) and (ee). Note that s 8(1)(c) also classifies as relationship property all property owned jointly or 

in common in equal shares by the partners. 
24  Sections 9(2)–(3) and 10(1)(b)–(c). 
25  Sections 8(1)(a)–(b), (d), (ee) and 10(4). However s 8(1)(ee) is subject to s 10.  
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these cases, that separate property will become relationship property, either by 
general operation of the rules of classification26 or by specific operation of section 
9A(3). 

(c) When any increase in the value of separate property, or any income or gains derived 
from separate property is attributable to the application of relationship property or 
the actions of the non-owning partner, that increase (or income or gains) is 
relationship property under sections 9A(1) or 9A(2). 

 The classification of debts can be equally as important as the classification of property, 2.7
as the value of the pool of relationship property to be divided between the partners is 
calculated by first ascertaining the total value of the relationship property, and then 
deducting from that total any relationship debts owed by either or both partners (section 
20D). Debts are classified in a similar way to relationship and separate property. A 
relationship debt is defined in section 20(1) and includes debts that have been incurred 
for some family purpose. A personal debt is defined broadly as any debt that is not a 
relationship debt.  

ISSUES 

 There are several issues with the rules of classification in the PRA. The key issue relates 2.8
to the family use approach, and in particular how it can result in the division of pre-
relationship, gifted and inherited property. Other issues relate to the different rules that 
apply when increases in the value of separate property are attributable to the 
relationship, the different treatment of gifts and inheritances compared to other types of 
separate property, how entitlements under the Accident Compensation Act 2001 or 
under a private insurance policy should be classified, and the complex and confusing way 
in which the classification rules are drafted. We explore these issues below before 
outlining our preferred approach to classification. 

Concerns with the family use approach to classification  

 In the Issues Paper we observed that the fruits of the relationship approach to 2.9
classification remains appropriate because it reflects contemporary social values and 
relationship norms (Issues Paper at [9.15]). It is also consistent with an almost universal 
understanding in comparable jurisdictions that property acquired or produced by either 
partner during the relationship ought to be shared equally.27 We discuss below the 
approach to classification in comparable jurisdictions. 

 The concern is that the family use approach no longer reflects public values and 2.10
expectations as to what property ought to be shared when some relationships end. This 
is because it can produce outcomes that many people would consider unjust, where it 
results in the division of property due simply to the fact that it was used by the partners 
during the relationship, regardless of when it was originally acquired. 

                                                   
26  In Hyde v Hyde [2011] NZFLR 35 (HC) at [39] Ellis J observed that "where separate property is applied to enhance 

relationship property, the operation of some other provision of the Act will usually transmogrify the separate, into 
relationship, property in any event". 

27  Joanna Miles and Jens M Scherpe "The legal consequences of dissolution: property and financial support between 
spouses" in John Eekelaar and Rob George (eds) Routledge Handbook of Family Law and Policy (Routledge, Abingdon, 
2014) 138 at 152. 
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 The basis for the family use approach is unclear.28 The theory underpinning the fruits of 2.11
the relationship approach is relatively straightforward and is embedded in the purpose 
and principles of the PRA (see paragraph 2.3(a) above). The rationale for sharing assets 
which are central to family life is not so clearly identifiable, because it applies regardless 
of when or why those assets were acquired.  

 It might be that the partners’ use of that property signals their intention to treat that 2.12
property as "theirs", or that such conduct leads the partner who is not the legal owner of 
the property ("the non-owning partner") to believe that they share that property and to 
reasonably rely on that belief. Alternatively, the family use approach might simply be a 
means of identifying those items of property to which the partners can be presumed to 
have contributed, due to their centrality to family life, therefore justifying an equal 
entitlement. Another possibility is that the family use approach is based on the theory 
that certain assets could help meet the future needs of a partner or children, by 
recognising the special significance of core family assets to the support of the partners 
and children at the end of the relationship.  

 Fisher argues that the explanation of the family use approach is historical, the family 2.13
home being "the battleground on which women’s property rights were first developed".29 
He argues that once equal sharing was extended beyond the family home and chattels to 
all items of relationship property in 2001,30 the reason for the family use approach 
disappeared.31 

The risk of unjust outcomes 

 A particular issue with the family use approach is how it results in the classification of the 2.14
family home as relationship property, whenever acquired.32 This does not usually create 
problems when the family home was purchased by one or both partners after the 
relationship began, using funds acquired during the relationship, because the home 
would likely be classified as relationship property under the fruits of the relationship 
approach in any event.33 But the family use approach can result in unjust outcomes 
where the family home was owned by one partner before the relationship began, or was 

                                                   
28  See discussion in Robert Fisher "Should a Property Sharing Regime be Mandatory or Optional?" in Jessica Palmer and 

others (eds) Law and Policy in Modern Family Finance: Property Division in the 21st Century (Intersentia, Cambridge 
(UK), 2017) 329 at 337–340. See also Law Reform Commission of British Columbia Working Paper on Property Rights on 
Marriage Breakdown (Working Paper No 63, 1989) at 13–15. 

29  Robert Fisher "Should a Property Sharing Regime be Mandatory or Optional?" in Jessica Palmer and others (eds) Law 
and Policy in Modern Family Finance: Property Division in the 21st Century (Intersentia, Cambridge (UK), 2017) 329 at 
339. Fisher notes that the Matrimonial Property Act 1976 sought to address the concern that the law failed to give 
adequate recognition to the wife’s typically non-monetary contributions to the marriage. The home was the obvious 
starting point for making inroads to that problem, as it was the asset with which both parties were most closely 
associated and the property where the wife spent most of her time.  

30  The Matrimonial Property Act 1976 originally established two classes of matrimonial property: "domestic assets", 
namely the family home and chattels, which were subject to equal sharing; and "general assets", which comprised all 
other matrimonial property and was shared on the basis of each spouse’s contribution to the marriage partnership: AM 
Finlay "Matrimonial Property – Comparable Sharing: An Explanation of the Matrimonial Property Bill 1975" [1975] II AJHR 
E6 at 7–8. In 2001 the two classes of matrimonial property were abolished and the general rule of equal sharing was 
extended to all items of relationship property: Property (Relationships) Act 1976, s 11.  

31  Robert Fisher "Should a Property Sharing Regime be Mandatory or Optional?" in Jessica Palmer and others (eds) Law 
and Policy in Modern Family Finance: Property Division in the 21st Century (Intersentia, Cambridge (UK), 2017) 329 at 
339. 

32  Property (Relationships) Act 1976, s 8(1)(a). 
33  Section 8(1)(e).  
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received by one partner as a third party gift or inheritance. It might also lead to unjust 
outcomes where the family home was purchased during the relationship, but with one 
partner’s pre-relationship savings, or gifted or inherited funds.  

 Whether the family use approach results in an unjust outcome in any given situation is 2.15
subjective, but it will be influenced by a range of factors, such as: 

(a) The value of the property subject to division. The family home represents the 
biggest asset for most New Zealand households.34 The greater the net value of the 
property that is attributable to one partner's pre-relationship, gifted or inherited 
property, the more likely the non-owning partner will be seen as enjoying a "windfall" 
when the relationship ends. 

(b) How long the partners used the property for. Under the family use approach 
property is classified according to how it was being used before the relationship 
ended, rather than looking at the partners’ use of the property throughout the 
relationship.35 Therefore a decision to move into, or out of, a home that was one 
partner’s pre-relationship property, gift or inheritance shortly before separating could 
significantly affect partners’ property entitlements under the PRA.36 

(c) The nature of the relationship. The PRA captures a wide range of relationships, and 
might include relationships where the partners have no expectation of sharing 
property, or they drifted into a qualifying relationship without appreciating the 
property consequences. Some might think it is unjust to be required to share their 
property without making a deliberate decision to do so. 

(d) The duration of the relationship. The risk of unjust outcomes is higher in shorter 
relationships. The shorter the relationship, the less likely the non-owning partner’s 
contributions during the relationship will be considered by some as properly entitling 
them to a share in the other partner’s property. 

(e) The age of the partners. The older the owning partner was when the relationship 
began and ended, the greater the risk of injustice. For older New Zealanders who 
enter a new relationship later in life, their pre-relationship property is likely to have 
been accumulated over a significant period of their lifetime and may in some cases 
represent the product of one or more previous relationships. Further, the older the 
owning partner, the less likely they are able to financially recover to their pre-
relationship position. 

(f) Whether the partners have other separate property. The outcome might be 
considered unjust if the family home represents the owning partner’s only significant 
asset. The sense of injustice will also be greater if the other partner is able to retain 

                                                   
34  Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga 

whānau i Aotearoa o nāianei (NZLC SP22, 2017) at 48. 
35  Property (Relationships) Act 1976, s 2H.  
36  See Oakley v Oakley (1980) 3 MPC 127 (HC); and Buljan v Buljan (1981) 4 MPC 30 (CA). However, contrast these with F v 

F [2017] NZHC 1450, [2017] NZFLR 768 where the family home used for most of the relationship was Mr F's pre-
relationship property, but the partners had moved out approximately 9 months before they separated. The Family 
Court accepted that the home was no longer the family home, and was therefore Mr F's separate property. However, 
on appeal the High Court overturned the decision and said that, notwithstanding the family’s relocation, the former 
home remained the family home within the meaning of the Property (Relationships) Act 1976. The Court reasoned, at 
[35], that the family had not been living away from the home for a considerable period of time, nor had they clearly 
intended to move away from the home on a permanent basis. Had this been the case – for example, if the home had 
been sold so there was no possibility of returning – a different outcome might have been reached.   
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their own pre-relationship, gifted or inherited property simply because the property 
was not used as the family home or chattels. 

(g) The non-owning partner’s contributions to the relationship. The non-owning 
partner might have made substantial contributions to the relationship, or to the family 
home directly, including monetary and non-monetary contributions. Examples include 
caring for the partners’ children, or using income or separate property to meet the 
couple’s living expenses. In those cases it might be just for the non-owning partner to 
be entitled to a share in the family home.  

(h) Whether there are children. The presence of children can be an important factor in 
whether the family use approach results in an unjust outcome. For example, if the 
owning partner has minor or dependent children from a previous relationship, this 
might increase the injustice of sharing the family home if it is pre-relationship 
property. Or if the owning partner has adult children from a previous relationship, 
those children may feel their expectation to their parent’s property through 
inheritance is greater than the other partner’s rights under the PRA. In contrast, the 
family use approach might be considered to result in a just outcome if the partners 
have children together, and raise them in the family home. 

 A further issue with the family use approach is that it can be easily avoided if a person is 2.16
familiar with the law or takes legal advice. A partner could prevent their pre-relationship, 
gifted or inherited property becoming relationship property simply by ensuring that it is 
not used by the couple during the relationship, or even perhaps by ceasing to use the 
property before the relationship ends.37 This suggests the current law is not setting the 
right incentives, as "a rational and economically driven actor would be encouraged to 
keep their separate property fully separate rather than have the family benefit from it".38 
People unfamiliar with the law are also at a disadvantage, as they may not appreciate the 
consequences of willingly sharing their property for family use. 

 The risk of unjust outcomes under the family use approach is not new. As enacted, the 2.17
Matrimonial Property Act 1976 mitigated this risk through several exceptions to equal 
sharing, which remain in the PRA today: 

(a) First, in marriages of less than three years’ duration, the general rule of equal sharing 
does not apply to the family home and chattels that were one spouse’s pre-
relationship property, or a gift or inheritance from a third party (section 14). Instead, 
that property is divided in accordance with the contribution of each spouse to the 
marriage.39 De facto relationships of less than three years’ duration are normally 
excluded from the PRA, unless special circumstances apply (section 14A). 

(b) Second, a court can adjust the shares of the partners in any relationship property 
where both partners owned a home that was capable of being the family home at 
the date the relationship began, but only one home is included in the relationship 
property pool at the time of division (section 16). This does not apply to other types 
of pre-relationship property, such as savings and investments. 

                                                   
37  See cases discussed at n 36 above.   
38  Jens M Scherpe "Contracting Out of the Default Relationship Property Regime – Comparative Observations" in Jessica 

Palmer and others (eds) Law and Policy in Modern Family Finance: Property Division in the 21st Century (Intersentia, 
Cambridge (UK), 2017) 357 at 371. See also Law Reform Commission of British Columbia Working Paper on Property 
Rights on Marriage Breakdown (Ministry of Attorney General, Vancouver, 1989) at 14. 

39  A mirror provision applies in respect of civil unions: Property (Relationships) Act 1976, s 14AA.  



REVIEWING THE PROPERTY (RELATIONSHIPS) ACT 1976: PREFERRED APPROACH              30  

 

(c) Third, the Act provides a general exception to equal sharing for extraordinary 
circumstances that render equal sharing repugnant to justice (section 13). However 
early case law established that the bare fact that the family home was one partner’s 
pre-relationship property is not grounds for departure as an extraordinary 
circumstance.40 

The changing social and legal context 

 In the Issues Paper we described New Zealand’s changing social context as follows 2.18
(Issues Paper at [9.23]):  

In the 1970s the paradigm relationship was one in which children were raised and wealth was 
accumulated over time. Today people are generally marrying later in life, and are more likely 
to separate and re-partner. In 1971, just 16 per cent of marriages were remarriages. Since 
1982 however, approximately one third of all marriages in New Zealand have been 
remarriages. These statistics do not capture people who enter a de facto relationship after 
separation. This is likely to be a significant group. One New Zealand study identified that 80 
per cent of women who had re-partnered within five years of separation had entered into a 
de facto relationship rather than remarrying. That study also found that within two years of 
separation from a first marriage, 30 per cent of women had re-partnered, and that women 
who separated later in the study period (1950-1995) were increasingly more likely to re-
partner. While this study is now over 20 years old, it indicates that re-partnering has become 
increasingly common in New Zealand. 

 As a result of the changing social context, more people are entering new relationships 2.19
later in life, and are therefore more likely to have already accumulated some property. 
Situations where one or both partners bring property into a relationship (such as a house) 
might be more common. 

 Changes to the residential housing market over the past 40 years are also significant. The 2.20
proportion of people living in owner-occupied dwellings fell 15 per cent between 1986 
and 2013, with 65 per cent of households owning their own home in 2013.41 Home 
ownership rates in Auckland have fallen relative to the rest of New Zealand, with only 61.5 
per cent of Auckland households owning their own home in 2013, compared to 66.2 per 
cent of households outside Auckland.42 Declining home ownership has been attributed to 
a range of factors that have seen house prices rise at a rate that has outpaced rises in 
the average household income.43 If the rate of home ownership continues to decrease, 
fewer couples will have a family home to divide on separation, which may make the 
automatic equal sharing of the family home more of an anomaly.  

 Increasing house prices also means that the financial consequences of the family use 2.21
approach are more significant, as the PRA is requiring the division of an increasingly 
valuable asset. Family transfers, such as loans, gifts and inheritances from family 
members may become increasingly common as it becomes harder for first home buyers 

                                                   
40  See Martin v Martin [1979] 1 NZLR 97 (CA) at 110–112. 
41  Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga 

whānau i Aotearoa o nāianei (NZLC SP22, 2017) at 49 citing Statistics New Zealand Changes in home-ownership 
patterns 1986–2013: Focus on Māori and Pacific people (June 2016) at 18; and Statistics New Zealand 2013 Census 
QuickStats about housing (March 2014) at 12. 

42  Rosemary Goodyear and Angela Fabian Housing in Auckland: Trends in housing from the Census of Population and 
Dwellings 1991 to 2013 (Statistics New Zealand, December 2014) at 10. 

43  Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga 
whānau i Aotearoa o nāianei (NZLC SP22, 2017) at 50 citing Families Commission The kiwi nest: 60 years of change in 
New Zealand families (Research Report No 3/08, June 2008) at 87 and 97. 
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to enter the property market.44 The extent to which a family home is funded by a family 
loan, gift or inheritance may also affect people’s expectations of property sharing when 
relationships end.  

 Changes to the legal context since 1976 are also relevant. As noted at paragraph 2.13  2.22
above, the extension in 2001 of the general rule of equal sharing from the family home 
and chattels to all forms of relationship property may have reduced the need for the 
special treatment of the family home and chattels in order to guarantee property rights 
to the partner – typically the woman – performing a domestic role in the relationship. 

 The extension of the PRA to de facto relationships in 2001 is also significant. This 2.23
increased the risk of unfair outcomes, because de facto couples are more likely than 
married couples or civil union partners to "drift" into a qualifying relationship without 
having considered or expected they would have to share property they owned prior to 
the relationship.45 The Borrin Survey reports that while 68 per cent of respondents knew 
the PRA applies to de facto couples, only 48 per cent knew that it applies after three 
years of living together, and awareness did not vary between those who had lived with 
their partner for more than three years and those who had lived with their partner for 
less than three years.46 This suggests that people may be reaching the qualifying period 
for a qualifying relationship under the PRA without appreciating the property 
consequences.  

 The extension of the PRA to de facto relationships also resulted in a consequential 2.24
amendment to the start date for marriages, which reduced the application of the 
exception for short-term marriages in section 14. The start date of a marriage is now 
deemed to be the start date of any preceding de facto relationship between the 
spouses.47 Because most marriages are preceded by a period of living in a de facto 
relationship,48 the likelihood of the exception for short-term marriages applying has 
decreased significantly. Our review of cases since 2001 identified on average one case 
per year which resulted in unequal sharing under section 14.49 This, combined with the 
limitations of the other exceptions to equal sharing discussed at paragraphs 2.17(b) and 
2.17(c) above, means that the mitigating provisions in the PRA no longer present an 
effective response to the risk of unjust outcomes under the family use approach.  

 These factors point to a greater need than in 1976 (or in 2001) to provide for the growing 2.25
group of people who will bring pre-relationship, gifted or inherited property into a 
relationship and who may be adversely affected by the family use approach if that 
relationship ends. 

                                                   
44  Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga 

whānau i Aotearoa o nāianei (NZLC SP22, 2017) at 52. 
45  See the discussion on the differences between early stage de facto relationships and marriages and civil unions in 

Chapter 4: Eligibility Criteria.  
46  I Binnie and others Relationship Property Division in New Zealand: Public Attitudes and Values – A general population 

survey (Michael and Suzanne Borrin Foundation, Technical research report, October 2018) at [112]–[113] and [119]. 
47  Property (Relationships) Act 1976, ss 2B–2BAA. 
48  Law Commission Relationships and Families in Contemporary New Zealand – He hononga tangata, he hononga 

whānau i Aotearoa o nāianei (NZLC SP22, 2017) at 17. 
49  We identified only one case that was argued under s 14AA (civil unions of short duration), but that case did not result in 

unequal sharing: Tupuae v Mawson (2009) 28 FRNZ 431 (FC). 
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Results of the Borrin Survey 

 The changing social context will also have influenced public attitudes and values on 2.26
sharing property when relationships end. This is evident from the results of the Borrin 
Survey. While there was a high level of support with the general rule of equal sharing (74 
per cent of respondents agreeing with the current law), 88 per cent of respondents who 
supported the current law thought that it was appropriate to depart from equal sharing in 
certain situations.  

 One of these situations was where the family home was owned by one partner before 2.27
the relationship began. Respondents were given a fact scenario and were asked whether 
a home that was one partner’s pre-relationship property should be shared equally if the 
couple separates after six years. The majority (54 per cent of all respondents) thought 
that the home should not be shared equally, even if the non-owning partner had paid 
most of the couple’s living expenses during the relationship. But 67 per cent of 
respondents were more favourable to equal sharing of only the increase in the value of 
the family home over the course of the relationship. This suggests that sharing pre-
relationship property simply because it was used as the family home may no longer 
reflect many New Zealanders' sense of fairness. 

 Respondents were also asked about a scenario in which the partners purchased a home 2.28
together, but using one partner's pre-relationship savings as a deposit. On separation 
four years later, 72 per cent of respondents thought that the partner who contributed 
the deposit should get it back, even though the couple had purchased the home 
together, and had shared expenses and mortgage payments. But only 26 per cent of 
respondents still thought that partner should get the deposit back if the other partner 
paid for most of the mortgage payments and living expenses. This shows that many 
respondents were willing to change their views on sharing pre-relationship property, 
depending on the different contributions the partners made during the relationship.   

Results of consultation – concerns with the family use approach 

 Dissatisfaction with the family use approach was a strong theme from consultation, and 2.29
was raised in just under one third of submissions (88 submissions from members of the 
public, eight submissions from individual practitioner and academic experts, one 
submission from a judge of the Family Court and five submissions from organisations). 
These submitters felt that the equal sharing of pre-relationship property after three years 
is unfair. Most submitters were concerned specifically with how the PRA results in 
automatic equal sharing of the family home. 

 The New Zealand Law Society (NZLS) said that while the PRA works well in 2.30
circumstances where a couple comes to the relationship with few assets, "classification of 
relationship property on the basis of family use can produce an unfair outcome for a 
partner who enters a relationship with assets that are converted by use to relationship 
property". Robert Fisher QC submitted that the sharing of pre-relationship property was 
the "critical issue" with the PRA, and the issue that has caused endless trouble for New 
Zealand couples. 

 Many submitters pointed to the factors identified at paragraph 2.15 above, and the 2.31
changing social context, as a reason why the PRA's "one size fits all" approach to 
classification is no longer appropriate for the wide variety of different relationships 
covered by the PRA. Second or subsequent relationships, relationships entered into later 
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in life, the presence of children from previous relationships, and early stage de facto 
relationships were all given as examples of where the current rules could result in unfair 
outcomes. 

 There was no apparent gender divide among submitters on this issue. Several members 2.32
of the public commented that the family use approach no longer protected vulnerable 
women leaving relationships. The National Council of Women of New Zealand (NCWNZ) 
said: 

While women with limited opportunities to accumulate property and further their careers 
were often seen as vulnerable when relationships ended, older women who had acquired 
equity in their homes were also seen as at risk of losing property vital to their quality of life in 
retirement. 

 The Wellington Women Lawyers’ Association observed that there may be a gendered 2.33
difference in the type of assets that men and women accumulate, and consequently 
differences in the way in which the law classifies them: 

Many women prioritise having a home, and possibly a higher proportion of men have 
property divested into other legal entities such as companies and trusts, some of which 
would not be classified as relationship property, particularly a clearly separate business 
owned by a company. 

 A number of members of the public submitted that the current PRA rules are deterring 2.34
them from forming a new relationship, for fear of losing their assets. Others were 
concerned that the PRA is incentivising unconscionable conduct, specifically maintaining a 
relationship for three years for pecuniary gain. 

 Several practitioners submitted that the single biggest reason for contracting out 2.35
agreements and for the establishment of family trusts has been to protect pre-
relationship property from division in the event of a new or future relationship ending. A 
clear theme, however, was that the ability to contract out or settle property on a trust 
are not adequate substitutes for fair rules. In respect of contracting out, submitters 
pointed to the cost of contracting out agreements and the need to engage lawyers, the 
awkwardness and discomfort of having a discussion about contracting out in the early 
stages of a relationship, the lack of protections should one partner refuse to enter into a 
contracting out agreement, and the risk of an agreement being overturned in the future. 
In relation to trusts, some submitters pointed to the need for expensive legal advice in 
order to establish a trust, while others pointed to the legal uncertainty surrounding claims 
against property held on trust. 

Results of consultation – views on preferred reform were mixed 

 Submitters had mixed views on how the issues identified above should be resolved.  2.36

 Most members of the public who commented on this issue thought that the PRA should 2.37
enable partners to leave a relationship with the property with which they entered the 
relationship. They did not think the mere use of one partner’s property by the couple 
during the relationship should result in its equal division when a relationship ends. Most 
members of the public were concerned specifically with the family home. This suggests 
support for a pure fruits of the relationship approach to classification. However some 
members of the public acknowledged that this might not be appropriate where there are 
dependent children of the relationship and the non-owning partner is the primary 
caregiver.  
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 Several practitioner and academic experts also favoured moving away from a family use 2.38
approach, including Robert Fisher, Professor Nicola Peart and Kate Wiseman. Kate 
Wiseman submitted that moving to a pure fruits of the relationship approach would 
eliminate the need for family trusts and contracting out in order to protect pre-
relationship property, inheritances and gifts; different rules for short-term relationships; 
and much of the relationship property litigation which currently exists. But these 
submitters acknowledged that this would be a radical change to the current approach. 
Some considered there would need to be reinforcement of economic disparity 
compensation and the power to use property to meet family support obligations. One 
practitioner suggested a more limited change to the rules of classification, to exclude the 
net value of the family home at the date the relationship began when it is one partner’s 
pre-relationship property, but otherwise retain the current family use approach. 

 Other submitters preferred retaining the family use approach to classification and 2.39
addressing the problem in other ways. NZLS submitted that a fruits of the relationship 
approach would be too drastic of a change to the principles behind the PRA, which it 
considers are now reasonably well-known and supported by a body of case law. Instead, 
NZLS suggested an amendment to section 16, discussed at paragraph 2.17(b) above, so 
that it would apply when one partner’s pre-relationship home becomes the family home, 
and the other partner has separate property of any kind that remains separate property. 
In that situation, the non-owning partner’s interest in the family home "shall abate 
proportionately". NCWNZ considered that the family home should always be relationship 
property, regardless of the partners’ direct financial contributions to the family home, 
although it supported the principle that other property that was previously owned, and 
inheritances and heirlooms, should be separate property. Jan McCartney QC also 
submitted in favour of retaining the family use approach, arguing that it provides a clear 
and simple bright line test, and "the fact that there is use tends to reflect the fact that 
there is contribution". Further, the assets used in the relationship are the assets required 
at the end of the relationship to provide support for any children of the relationship. Her 
preferred solution was to change the eligibility rules, and increase the qualifying period 
from three years to five years. ASCO Legal suggested a sliding scale of entitlements that 
would take into account the partners' age, the length of the relationship and the 
presence of children or grandchildren. 

 Many submitters suggested changing the eligibility rules, often alongside changes to the 2.40
rules of classification. The most common submission was that the qualifying period 
should be increased from three years to five years, although some submitters thought an 
even longer period was more appropriate. Wellington Women Lawyers’ Association 
proposed a change to the eligibility criteria targeted towards older New Zealanders. 
Their proposal was that, once both partners reach a certain arbitrary age, for example 40 
or older, the qualifying period would be longer, such as five, seven or 10 years. Up until 
that period the short-term regime would apply to all relationships, which would provide 
for the division of relationship property on a contributions basis (provided the additional 
criteria for short-term de facto relationships are met). 
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Inconsistent approach to increases in the value of separate property attributable to 
the relationship 

 The PRA treats increases in the value of separate property (and any income or gains 2.41
derived from separate property) that are attributable to the relationship as relationship 
property under sections 9A(1) and 9A(2). However, the rules of division vary depending 
on whether the increase in value was attributable to the application of relationship 
property (in which case the entire increase in value is divided equally),50 or to actions of 
the non-owning partner (in which case the increase in value is divided on the basis of 
each partner’s contribution to the increase in value).51  

 There are several problems with the current rules:  2.42

(a) Having different rules of division in sections 9A(1) and 9A(2) is inconsistent with the 
principle in section 1N(b) that all forms of contribution to the relationship are treated 
as equal.52 It is also inconsistent with section 18(2), which states that there is no 
presumption that a contribution of a monetary nature is of greater value than a 
contribution of a non-monetary nature.53 While monetary contributions (the 
application of relationship property) result in an equal entitlement under section 
9A(1), non-monetary contributions (the actions of the non-owning partner) typically 
result in unequal entitlements under section 9A(2) that favour the owning partner.54  

(b) The rules of division that apply when an increase in value is attributable to the 
application of relationship property under section 9A(1) undermine the concept of 
separate property. This is because they enable the non-owning partner to share in 
increases in value that are not attributable to the relationship, such as market 
inflation.55 The courts have in some cases sought to avoid unjust results by excluding 
contributions that have had minimal impact on the increase in value, thereby 
adopting an "all or nothing" approach to sharing increases in value.56 

(c) The rules of division that apply when an increase in value is attributable to the 
actions of the non-owning partner under section 9A(2) are unique. They require the 
court to determine each partner’s entitlement in accordance with their contribution 
to the increase in value, rather than to the relationship, which is the formulation found 
elsewhere in the PRA, for example in section 13. Section 9A(2) provides little practical 
guidance, with the result that the evaluation of the partners’ relative contributions is 
likely to be "a matter of general impression".57 

(d) Increases in value attributable to the actions of the owning partner are not directly 
captured by section 9A(2). This is inconsistent with the classification of other types of 

                                                   
50  Property (Relationships) Act 1976, s 9A(1). See Mead v Graham-Mead [2015] NZHC 825. 
51  Section 9A(2). See Rose v Rose [2009] NZSC 46, [2009] 3 NZLR 1 at [26]. 
52  See discussion in Margaret Briggs and Nicola Peart "Sharing the Increase in Value of Separate Property Under the 

Property (Relationships) Act 1976: A Conceptual Conundrum" (2010) 24 NZULR 1 at 18.  
53  In Rose v Rose [2009] NZSC 46, [2009] 3 NZLR 1 at [46] the Supreme Court observed that ss 1N(b) and 18(2) "have little 

or no application" under s 9A(2). 
54  For example in Rose v Rose the division was 60:40; in Clark v Clark [2012] NZHC 3159, [2013] NZFLR 534 the division 

was 75:25; and in T v W FC Papakura FAM-2009-055-432, 22 September 2011 the division was 80:20. In all cases the 
division was in favour of the owning partner.  

55  See for example KRJ v RK [2013] NZFC 823, [2014] NZFLR 127. 
56  See for example V v V [2007] NZFLR 350 (FC). 
57  Rose v Rose [2009] NZSC 46, [2009] 3 NZLR 1 at [46]; and Clark v Clark [2012] NZHC 3159, [2013] NZFLR 534 at [114]. 
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wealth generated through the partners’ joint and several efforts during the 
relationship as relationship property, such as income generated by the partners.58 
While section 15A may provide relief in this scenario, its application is significantly 
limited by the additional requirement to establish a disparity in income and living 
standards attributable to the effects of the division of functions. To date there have 
been no successful claims under section 15A.59   

Results of consultation  

 Few submitters commented on these issues. Through the PRA consultation website, 16 2.43
members of the public commented on when increases in the value of separate property 
should be shared, and most agreed with sharing increases in value in some cases. The 
most common response was that increases in value should be shared when they are 
caused by the actions of the non-owning partner (seven submitters).60 Four submitters 
did not think increases in the value of separate property should ever be shared.  

 NZLS did not support substantial reform of section 9A, as it believed that sections 9A(1) 2.44
and 9A(2) are working well enough, despite the issues discussed above. However it 
submitted that section 9A(1) should be extended to include the application of relationship 
property to meet mortgage payments on separate property. While NZLS acknowledged 
that section 15A is not often used, it did not support repeal, as it may provide a useful 
tool in certain circumstances. 

 Jan McCartney similarly did not favour reform of section 9A or repeal of section 15A. She 2.45
did not consider the different rules in sections 9A(1) and 9A(2) created inconsistency. 
Rather, the different rules were justified on the basis that the partners can be assumed to 
have consented to, and have knowledge of, the application of relationship property to 
separate property. But for that application, the relationship property would have been 
available to the partners. However, contributions in the form of the non-owning partner’s 
actions can take many forms, may not be consensual, and may result in little value to the 
property owner, particularly after they are required to account to the non-owning partner 
for part of the increase in value.    

Special treatment of gifts and inheritances 

 Gifts and inheritances are treated as a special form of separate property under the PRA. 2.46
Rather than including gifts and inheritances among the general types of separate 
property under section 9, section 10 deals with gifts and inheritances in isolation. While 
section 10(4) provides that any gifted or inherited property used as the family home and 

                                                   
58  While s 9A(2) of the Property (Relationships) Act 1976 might apply where the non-owning partner’s indirect 

contributions free up the owning partner to make improvements to their separate property (see Rose v Rose [2009] 
NZSC 46, [2009] 3 NZLR 1 at [44]), this might not always be the case and/or capable of proof.  

59  Claims under s 15A have typically failed either because the applicant failed to show that the disparity in income and 
living standards between the partners was linked to the division of functions in the relationship (de Malmanche v de 
Malmanche [2002] 2 NZLR 838 (HC); N v L FC Gore FAM-2004-017-21, 18 August 2006; and J v D FC North Shore FAM-
2008-044-833, 13 May 2011) or because the applicant failed to show any increase in the value of the other partner’s 
separate property (Beran v Beran [2004] NZFLR 127 (FC); A v F FC Manukau FAM-2006-092-2394, 23 December 2009; 
and J v D FC North Shore FAM-2008-044-833, 13 May 2011). 

60  In addition, two submitters thought that increases in value should be shared "so long as the other partner has caused 
part of the increase in value", and three submitters thought increases in value should be shared "whenever a partner’s 
separate property increases in value during the relationship".   
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chattels will be relationship property, in other respects gifts and inheritances are treated 
differently to other types of separate property, including pre-relationship property.   

 In particular, section 10(2) provides separate grounds for treating a gift or inheritance as 2.47
relationship property. It focuses on whether the gift or inheritance has been intermingled 
with other relationship property to the extent that it is unreasonable or impracticable to 
continue to treat the gift or inheritance as separate property. The focus is therefore on 
the extent to which it is practical to trace the gift or inheritance into new forms of 
property, rather than whether the owning partner intended that the gift or inheritance be 
applied to relationship property (section 9A(3)), or to the acquisition of property for the 
common use or common benefit of both partners (section 8(1)(ee)).  

 It is also unclear whether gifts and inheritances are subject to other rules of classification. 2.48
Specifically: 

(a) It is unclear whether section 10 is subject to sections 8(1)(c) (co-owned property) and 
8(1)(d) (property acquired in contemplation of the relationship for common use or 
common benefit). The PRA does not specify which provision should take priority 
when the partners use a gift or inheritance to purchase property in their joint names 
or in contemplation of the relationship. The courts have considered this issue on a 
number of occasions, and are now tending to view section 10 as an "exclusive code", 
taking priority over section 8.61 

(b) When a gift or inheritance increases in value, the PRA does not specify if sections 
9A(1) or 9A(2) apply. If section 10 is intended to be an exclusive code, section 9A 
should not apply. The Supreme Court has, however, treated inherited property as 
being subject to section 9A.62 

 In the Issues Paper we observed that whether gifts and inheritances should be treated as 2.49
a special form of separate property is fundamentally a value judgement (Issues Paper at 
[10.61]). There is little discussion in the legislative material about why gifts and 
inheritances are treated differently to other separate property. The rationale alluded to in 
the case law is that property acquired from a third party has not been produced by the 
efforts of the partners and so should not be shared.63 But the same can be equally said 
of pre-relationship property. 

Results of consultation 

 22 members of the public commented on the treatment of gifts and inheritances. Almost 2.50
all submitters thought that property received by one partner as a gift or inheritance 
should be treated as a special form of property, but views were mixed as to whether 
gifts and inheritances should be treated differently from other types of separate 
property. Several submitters thought pre-relationship property should be treated the 
same as gifts and inheritances.  

 Views were also mixed about whether gifts and inheritances should ever be treated as 2.51
relationship property because of the way they were used. Some members of the public 

                                                   
61  See S v W [2006] 2 NZLR 669 (HC); McDowell v McDowell (2009) 28 FRNZ 379 (FC); B v B FC Christchurch FAM-2005-

009-3163, 29 June 2009; and Phair v Galland FC Oamaru FAM-2008-045-113, 8 February 2010. 
62  In Rose v Rose [2009] NZSC 46, [2009] 3 NZLR 1, one partner inherited land from his father and so it would have been 

separate property under s 10. The Supreme Court said that the increase in value of that land could be considered 
relationship property under s 9A. It did not, however, expressly discuss the relationship between ss 9A and 10.  

63  S v W [2006] 2 NZLR 669 (HC) at [52]. 
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felt it was unfair to treat a gift or inheritance as separate property when both partners 
treat it as "theirs", and act in reliance on it. An example given was when the partners had 
anticipated receiving a significant inheritance for some time, had held the inheritance in a 
joint bank account and had then invested it and lived off its proceeds until they 
separated. Other submitters however told us that gifts and inheritances should never be 
shared, as it is not the intention of the donor that a future former partner should receive 
half its value. An example given was when parents gift money to their child for use as a 
deposit to purchase their first home.  

 NZLS submitted that there is no clear rationale for the distinction between gifts and 2.52
inheritances and other forms of separate property. It suggested that some of the 
concerns about the inequities created in the PRA could be removed if the PRA was 
amended so that the same conversion rules applied to all forms of separate property. 
While not in favour of a pure fruits of the relationship approach to classification, NZLS did 
prefer adopting the intermingling rule in section 10(2) for all separate property, over any 
conversion test based on family use (such as section 8(1)(c)). NZLS noted that section 
10(2) has been interpreted so that it is easier to show that gifts and inheritances have 
kept their classification as separate property than would otherwise be the case if the 
property had been acquired before the relationship began. 

 Submitters who favoured moving to a pure fruits of the relationship approach to 2.53
classification, including Kate Wiseman, Robert Fisher and Nicola Peart, would treat gifts 
and inheritances no differently to other forms of separate property. Jan McCartney, who 
favoured the current family use approach, agreed special treatment should be given to 
gifts and inheritances, and that intermingling should not convert gifts and inheritances 
into relationship property. She considered that gifts and inheritances are always 
identifiable and traceable, and in any event it is always possible to estimate the 
respective proportions of relationship property and separate property. However she saw 
no reason why section 9A should not apply to gifts and inheritances in the same way as 
to other types of separate property.  

Payments under the Accident Compensation Act and private insurance policies 

 The PRA does not make special provision for the classification of payments for personal 2.54
injury made under either the Accident Compensation Act (ACC payments) or a private 
insurance policy.  

 In relation to ACC payments, the courts have held that a statutory entitlement under the 2.55
Accident Compensation Act is property that is eligible for division under the PRA.64 The 
different types of entitlements can be categorised as follows:65 

(a) lump sum compensation payments for non-economic loss suffered as a result of 
permanent impairment;  

(b) weekly compensation payments to compensate people incapacitated through 
injury for their lost earnings;  

                                                   
64  S v S (1984) 3 NZFLR 88 (DC) at 91. See also G v G (1995) 13 FRNZ 427 (HC) at 433 involving the right of action the wife 

had in tort against the manufacturer of a defective contraceptive device that caused her injury. 
65  These categorisations are taken from the submission of the Accident Compensation Corporation and Ministry of 

Business, Innovation and Employment (ACC and MBIE); and Simon Connell and Nicola Peart "Accident Compensation 
Entitlements Under the Property (Relationships) Act 1976" (2017) 15(1) Otago Law Review 169 at 176–181. They reflect 
ACC’s operational approach rather than specific and identifiable statutory entitlements. For specific legal entitlements 
see Accident Compensation Act 2001.  
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(c) treatment and rehabilitation payments to provide money and support to facilitate 
the injured person’s rehabilitation; and 

(d) fatal injury entitlements, including funeral grants paid to the deceased's estate, 
weekly compensation for surviving partners, and survivor grants (one-off lump sum 
payments to surviving payments to meet death-related expenses). 

 ACC payments will be classified under the PRA according to when the statutory 2.56
entitlement to the payment accrued.66 So if an entitlement accrued during the 
relationship, all ACC payments received in relation to that entitlement will be classified 
and divided as relationship property. Conversely, payments received during the 
relationship but derived from an entitlement that accrued before the relationship will be 
separate property.67 

 The classification of private insurance payments is very similar to ACC payments under 2.57
the Accident Compensation Act. The right to payments under an insurance policy is a 
contractual right that crystallises upon the injury or illness occurring. The courts have held 
that if the right crystallises during the relationship, the right is relationship property.68 So 
too are all future payments a partner receives under the policy that are attributable to 
this underlying property right, even if the payments are received after the partners 
separate.69  

 The current approach to personal injury payment raises several issues. 2.58

 First, classifying personal injury payments as relationship property may deprive the 2.59
injured partner of the funds they need for rehabilitation or compensation for personal 
impairment (Issues Paper at [11.11]). Some submitters agreed and emphasised that the 
classification and division of personal injury payments should depend on the purpose of 
the specific right or entitlement. These submitters said that treatment and rehabilitation 
payments were needed for the injured partner and therefore should not be shared. They 
also said that lump sum compensation payments should not be shared because 
permanent impairment is a purely personal loss that the injured partner will suffer for the 
rest of their life. Peart and Connell made the same points in their recent article, and 
recommend that such payments be classified as separate property.70 

                                                   
66  S v S (1984) 3 NZFLR 88 (DC) at 91–92 (concerning a lump sum compensation payment received after the relationship 

ended, in relation to an injury suffered during the relationship); T v A FC Auckland FP88/00, 20 November 2003 at [10] 
and [15] (concerning weekly compensation payments received during the relationship, in relation to an injury suffered 
before the relationship began); and B v B [2016] NZHC 1201, [2017] NZFLR 56 (concerning a lump sum compensation 
payment a partner received for suffering asbestosis). In that case there was an issue as to when the entitlement to 
payments accrued. Although the partner had contracted the condition some years before the relationship began, he 
was only diagnosed and received treatment during the relationship. The High Court said that, based on s 37 of the 
Accident Compensation Act 2001, the statutory right to payment accrues when the claimant first receives treatment for 
the injury, even if the injury itself was suffered and manifested some time earlier. There is limited case law addressing 
treatment and rehabilitation payments and fatal injury entitlements, but it is likely the courts would apply the same 
approach. See discussion in Simon Connell and Nicola Peart "Accident Compensation Entitlements Under the Property 
(Relationships) Act 1976" (2017) 15(1) Otago Law Review 169 at 184–186. 

67  In G v G (1995) 13 FRNZ 427 (HC) at 434 the Court held that a payment received during the relationship but arising from 
a claim that accrued before the relationship was property acquired out of separate property under s 9(2) of the 
Property (Relationships) Act 1976. 

68  C v C HC Auckland CIV-2003-404-6892, 10 September 2004. 
69  C v C HC Auckland CIV-2003-404-6892, 10 September 2004; G v G (1995) 13 FRNZ 427 (HC) at 434. 
70  Simon Connell and Nicola Peart "Accident Compensation Entitlements Under the Property (Relationships) Act 1976" 

(2017) 15(1) Otago Law Review 169. In their submission, the Accident Compensation Corporation and Ministry of 
Business, Innovation and Employment said they had been guided by the article and commended it to the Law 
Commission. 



REVIEWING THE PROPERTY (RELATIONSHIPS) ACT 1976: PREFERRED APPROACH              40  

 

 Second, the courts’ approach of focusing on when the underlying entitlement or right to 2.60
the payment accrued, rather than when the payment was received, means that 
payments received after a relationship ends can still be classified and divided as 
relationship property if the injury occurred during the relationship. In some cases, the 
courts have recognised the unfairness in requiring an injured partner to share payments 
that are intended as compensation for loss suffered after the relationship. In P v P for 
example, the Court observed that a lump sum compensation payment was "entirely 
personal" and intended to compensate the injured husband for losses he would suffer 
"for the remainder of his days".71 Submitters were unanimous that weekly compensation 
payments should not be shared after the relationship ends. Most explained that the 
payments represent income and it would be contrary to the principle that income 
received after the relationship is separate property and is not divided. 

 Third, the courts’ approach also means that weekly compensation payments received 2.61
during the relationship in relation to an earlier injury would be separate property, even 
though those payments are intended to replace lost earnings that would have otherwise 
been earned during the relationship. This is contrary to the principle that income received 
during the relationship should be classified and divided as relationship property.  

 Fourth, the current approach is not simple. The classification of entitlements under the 2.62
Accident Compensation Act depends on when a partner’s statutory entitlement arose. 
This can be a complex legal question, particularly where the injury is not diagnosed or 
treated for some time.72 

Classification of personal injury compensation in comparable jurisdictions 

 Compared to rules-based property sharing regimes in other jurisdictions, New Zealand 2.63
law is unusual for allowing the division of personal injury compensation. The law in most 
Canadian provinces excludes damages, settlements and insurance proceeds for personal 
injury from the property eligible for division.73 Some provinces, however, allow division if 
the insurance moneys represent lost wages.74 

 The discretionary property sharing regimes in Australia, England and Wales do not 2.64
exclude damages or compensation for personal injury from division.75 However, an aim of 
these regimes is to divide the partners’ property to reflect the needs of the partners and 

                                                   
71  P v P HC Nelson M8-83, 20 July 1983 at 9 per Hardie Boys J. See too S v S (1984) 3 NZFLR 88 (DC) at 92–93. In these 

cases, the courts applied the exception that extraordinary circumstances rendered equal sharing of the payments 
repugnant to justice. These cases were, however, decided prior to the 2001 amendments, when there was no general 
rule that property other than the family home and family chattels would be shared equally. 

72  See as an example B v B [2016] NZHC 1201, [2017] NZFLR 56. In this case, one partner had suffered injury from 
exposure to asbestos well before the relationship began.  However, the symptoms from the injury only revealed 
themselves during the relationship.  Section 37 of the Accident Compensation Act 2001 provided that an injury is 
deemed to have been suffered under the Act when either (a) the injured person received treatment for the injury or (b) 
the injury results in the person’s incapacity, whichever is the earlier.  As the partner in this case had first received 
treatment during the relationship, the High Court held that the partner’s statutory entitlements accrued during the 
relationship.  Accordingly, the funds he received from the Accident Compensation Corporation were held to be 
relationship property.  

73  See Family Law Act RSNL 1990 c F-2, s 18(1)(c)(ii); Matrimonial Property Act RSA 2000 c M-8, s 7(2)(d); Family Law Act 
SBC 2011 c 25, s 85(1)(c); Family Property Act SS 1997 c F-6.3, s 23(3)(a); Family Property Act CCSM c F25, s 8(1); 
Ontario Family Law Act RSO 1990 c F-3, s 4(2)3; Family Law Act SNWT (Nu) 1997 c 18, s 35(2)(b); and Family Law Act 
RSPEI 1988 c F-2.1, s 4(1)(b)(iii)2. 

74  Family Law Act RSNL 1990 c F-2, s 18(1)(c)(ii); and Family Law Act SBC 2011 c 25, s 85(1)(c)(ii). 
75  See W v W (1985) 61 ALR 215 (HCA) at [3]; Aleksovski v Aleksovski (1996) 20 Fam LR 894 (Family Court of Australia) at 

[42] and [52]; Wagstaff v Wagstaff [1992] 1 WLR 320 (CA); and M v M [2011] EWCA Civ 1056, [2012] 1 FLR 117. 
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their children. Any personal need the injured partner has to entitlements relating to their 
injury will likely be recognised through the division.76 

 It is also helpful to note the recommendations of the American Law Institute. It stated that 2.65
insurance proceeds and personal injury recoveries should be classified as marital 
property to the extent that entitlement arises from the loss of a martial asset.77 If the 
insurance proceeds replace lost income from the injury, they are marital property and 
divisible. If they are for pain and suffering, they are not marital property and not 
divisible.78  

Drafting issues with sections 8 to 10 

 A general issue we have identified with the classification rules relates to their 2.66
construction. They are criticised as being "opaque and confusing", and "possibly the most 
complex in the world".79  

 Rather than adopting a broad definition of relationship property and a narrow definition 2.67
of separate property, which is the general approach taken in most comparable 
jurisdictions,80 the PRA does the opposite. The definition of relationship property 
comprises a list of 12 different types of property, which in effect adds up to all property 
owned by either or both partners at the end of the relationship, except for property that 
was owned before the relationship, or was a third party gift or inheritance, unless it is 
converted into relationship property under the family use approach.  

 The broad definition of separate property as any property that is not relationship 2.68
property in section 9(1) is not particularly helpful, because in effect it simply means pre-
relationship property, and third party gifts and inheritances, which are, in any event, 
specifically identified as separate property in section 10(1). 

 The degree of specificity in the definition of relationship property means that many of its 2.69
subsections are subject to a number of other provisions. For example, section 8(1)(e) 
(property acquired after the relationship began) is subject to sections 9(2) to (6), 9A and 
10. Not only is this confusing to follow, it also leads to a range of interpretative issues, 
including those described at paragraphs 2.48(a) and (b) above. Another issue is the 

                                                   
76  Wagstaff v Wagstaff [1992] 1 WLR 320 (CA) per Butler-Sloss LJ at 280:  

There may be instances where the sum awarded was small and was specifically for pain and suffering in which case it would be 
unsuitable to order any of it to be paid to the other spouse. In some cases the needs of the disabled spouse may absorb all the 
available capital, such as the requirement of residential accommodation.  

See also M v M [2011] EWCA Civ 1056, [2012] 1 FLR 117 at [22]. 
77  American Law Institute Principles of the Law of Family Dissolution: Analysis and Recommendations (LexisNexis, Newark 

2002) at § 4.08(2)(a) and (b). 

78  At 716. 
79  Bill Atkin "Classifying Relationship Property – A radical re-shaping?" in Jessica Palmer and others (eds) Law and Policy 

in Modern Family Finance: Property Division in the 21st Century (Intersentia, Cambridge (UK), 2017) 153 at 154. 
80  For example, in Scotland "matrimonial property" means all property owned by either or both partners acquired, other 

than by way of gift or succession from a third party, either "(a) before the marriage for use as the family home or as 
furniture or plenishings for such home; or (b) during the marriage but before the relevant date": Family Law (Scotland) 
Act 1985, s 10(4). In British Columbia, "family property" is defined to include, subject to the definition of excluded 
property, all real property and personal property that "on the date the spouses separate … is owned by at least one 
spouse", or "a beneficial interest of at least one spouse in property": Family Law Act SBC 2011 c 25, ss 84–85. See also 
the definition of "net family property" in Ontario: Family Law Act RSO 1990 c F-3, s 4(1).  
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circularity between sections 8(1)(e) and 9A(3),81 giving rise to two possible interpretations, 
as the Court of Appeal observed in Geddes v Geddes.82  

 A broader issue with the way the classification rules are currently drafted is that there is 2.70
no guidance on who bears the burden of proof in establishing whether property is 
relationship property or separate property.83 Rather than requiring the applicant in PRA 
proceedings to bear the burden of proof, the court adopts a semi-inquisitorial approach, 
which recognises that the applicant will often not be the legal owner of the property in 
dispute, and so evidence relevant to the applicant’s claims is more likely to be in the 
possession of the responding partner. Atkin argues that the PRA should go further, and 
specify who has the burden of proof in relation to establishing whether property is 
relationship property or separate property, so as to promote clarity and certainty.84 As 
the owning partner will inevitably be in the best position to provide evidence to the court, 
several jurisdictions place the burden of proof on the owning partner to establish that 
any property in dispute is separate property.85  

CLASSIFICATION IN COMPARABLE JURISDICTIONS 

 Before outlining our preferred approach to classification, it is helpful to review 2.71
approaches to classification in comparable, rules-based relationship property regimes in 
other jurisdictions. These tend to fall on a spectrum. At one end, all property owned by 
either or both partners is shared under a "universal" model. At the other end of the 
spectrum, only the fruits of the relationship are shared.  

 While there is widespread acceptance that the fruits of the relationship should be shared 2.72
when relationships end,86 there are three important points to note: 

                                                   
81  This is because s 8(1)(e) of the Property (Relationships) Act 1976 provides that property acquired after the relationship 

began is relationship property, but this is subject to ss 9(2)–9(6), 9A and 10. Section 9(2) provides that property 
acquired out of separate property is separate property, but that is subject to s 9A(3). Section 9A(3) provides that 
property acquired out of separate property retains its separate character, unless it is used with the owner’s consent for 
the acquisition or improvement of "property referred to in section 8(1)". There is therefore some circularity as s 8(1) 
includes property under s 8(1)(e), and "thus the circle returns to its starting point": RL Fisher (ed) Fisher on Matrimonial 
and Relationship Property (online looseleaf ed, LexisNexis) at [11.55]. 

82  Geddes v Geddes [1987] 1 NZLR 303 (CA) per Somers J at 307–308 and Casey J at 310. In that case the husband used 
separate property to acquire a farm during the relationship. On one interpretation, the farm fell within s 8(1)(e), because 
it was acquired during the relationship and, by operation of s 9(2) and what is now s 9A(3), was relationship property. 
However on this interpretation, all new property acquired out of separate property after the relationship begins is 
relationship property. The alternative interpretation was that the farm did not originate as set out in s 8(1)(e) – it 
originated under s 9(2), and must be regarded as excluded from s 8(1)(e) altogether. On that interpretation, new 
property acquired during the relationship out of separate property never becomes relationship property under s 8(1)(e). 
The Court of Appeal adopted the latter interpretation, noting the former would negate the effect of s 9(2), and that this 
"bizarre result" cannot have been Parliament’s intention. 

83  In M v B [2006] 3 NZLR 660 (CA) the Court of Appeal said at [39] that a court needs only to be satisfied about a state 
of events which has existed, or which exists, and that "notions of onus of proof fit uncomfortably within this legislative 
regime".  

84  Bill Atkin "Classifying Relationship Property – A radical re-shaping?" in Jessica Palmer and others (eds) Law and Policy 
in Modern Family Finance: Property Division in the 21st Century (Intersentia, Cambridge (UK), 2017) 153 at 163. 

85  See for example Family Law Act RSO 1990 c F-3, s 4(3); Family Law Act SBC 2011 c 25, s 85(2); Family Property Act 
CCSM 2017 c F25, s 23; and Family Property Act SS 1997 c F-6.3, s 23(6). A burden of proof on the owning partner was 
also recommended by the American Law Institute: Principles of the Law of Family Dissolution: Analysis and 
Recommendations (LexisNexis, Newark, 2002) at 685. 

86  Joanna Miles and Jens M Scherpe "The legal consequences of dissolution: property and financial support between 
spouses" in John Eekelaar and Rob George (eds) Routledge Handbook of Family Law and Policy (Routledge, Abingdon, 
2014) 138 at 152. 
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(a) First, few jurisdictions operate a "pure" fruits of the relationship model, and instead 
prefer to adopt elements from both ends of the spectrum. Many jurisdictions still rely 
to some extent on the use to which property is put.87  

(b) Second, there are different ways a pure fruits of the relationship approach can be 
implemented.88 Among jurisdictions that do adopt a model close to a pure fruits of 
the relationship approach, a range of different approaches are taken on issues such 
as sharing increases in the value of separate property, and the classification of new 
property that is purchased using a mixture of separate property and relationship 
property.  

(c) Third, it is important to bear in mind that each comparative regime sits within its own 
legal, social and societal context, which will differ from the New Zealand experience. 
For example, many property division regimes apply only to marriages and registered 
civil partnerships. Under these regimes, the task of identifying when a relationship 
begins, which is often necessary under a pure fruits of the relationship model, is less 
problematic than in New Zealand, where the PRA applies to de facto relationships as 
well as marriages and civil unions. Other societal factors, such as female labour 
market participation, how partners arrange their financial and property affairs, 
whether there is a functioning residential rental market, availability of State-
supported child care and the general level of social welfare all impact on the 
practicalities of different models.89 For example, in jurisdictions where the family 
home is not always shared, there will often be other provisions offering protection to 
the non-owning partner, such as rights of occupation.90  

 In Canada, where relationship property division is governed by the relevant provincial or 2.73
territorial law, a family use approach is still adopted in several provinces, including 
Ontario, Quebec, Saskatchewan and Nova Scotia (although this province is the subject of 
recent review, discussed below).91 In these jurisdictions, the family home is always shared, 
whenever acquired. Provinces with more recent relationship property legislation, 

                                                   
87  For example, under Scottish law, the partners will divide the property they acquire during the relationship but the family 

home and property used as "furniture or plenishings" for the family home will be shared: Family Law (Scotland) Act 
1985, s 10(4A).  

88  An equalisation approach is adopted in the Canadian jurisdictions of Ontario, Manitoba, Prince Edward Island, Nunavut 
and the Northwest Territories. Under an equalisation approach, the value of each partner’s property at the time of 
separation is calculated, with deductions for liabilities, pre-relationship property, and gifts and inheritances. The net 
family property values of each partner are then equalised, and the partner with the lower net family property is entitled 
to one half of the difference between them. The alternative to an equalisation model is an asset-based model, where 
partners trace and exclude separate property, even if that property has changed form during the relationship. This is 
the model adopted in Alberta and British Columbia. It is also recommended by the American Law Institute. Under this 
model, where the partners do not agree on whether an asset was acquired out of separate property, its classification 
might require tracing the source of funds used to acquire it.  

89  Jens M Scherpe "Contracting Out of the Default Relationship Property Regime – Comparative Observations" in Jessica 
Palmer and others (eds) Law and Policy in Modern Family Finance: Property Division in the 21st Century (Intersentia, 
Cambridge (UK), 2017) 357 at 360–361. 

90  Jens M Scherpe "Marital Agreements and Private Autonomy in Comparative Perspective" in Jens M Scherpe (ed) 
Marital Agreements and Private Autonomy in Comparative Perspective (Hart Publishing, Oxford, 2012) 443 at 479. 

91  The family home is always shared if it is owned by one or both partners in Ontario (Family Law Act RSO 1990 c F-3); 
Quebec (Quebec Civil Code Book Two c V); Saskatchewan (Family Property Act SS 1997 c F–6.3); Nova Scotia 
(Matrimonial Property Act RSNS 1989 c 275); New Brunswick (Marital Property Act RSNB 2012 c 107); Newfoundland 
and Labrador (Family Law Act RSNL 1990 c F-2); and Yukon (Family Property and Support Act RSY 2002 c 83). We 
note that the Ontario Law Reform Commission recommended repeal of the special rules for the family home in 1993, 
but that recommendation has not been adopted to date: Ontario Law Reform Commission Report on Family Property 
Law (November 1993). 
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including British Columbia, Alberta and Manitoba, have moved away from a family use 
approach, but to varying degrees.92 In British Columbia, reforms in 2011 replaced the 
previous family use approach with a model close to a pure fruits of the relationship 
approach. A White Paper accompanying the reforms stated:93 

The model seems to better fit with people's expectations about what is fair. They "keep what 
is theirs," (such as pre-relationship property and gifts and inheritances given to them as 
individuals) but share the property and debt that accrued during their relationship. 

 These jurisdictions do, however, share all increases in the value of separate property 2.74
occurring during the relationship, regardless of whether that increase in value is 
attributable to the relationship, or whether the underlying separate property is used for a 
family purpose.94 

 In September 2017 the Law Reform Commission of Nova Scotia also recommended 2.75
excluding the value of pre-relationship property from division, regardless of the use to 
which that property is put during the relationship. It observed that:95 

This accords with the purpose of family property legislation to recognize contributions to the 
relationship and the acquisition of assets prior to the start of the relationship cannot be said 
to be a product of these contributions. 

 The Law Reform Commission of Nova Scotia also pointed to the changing social context, 2.76
and considered that a fruits of the relationship approach should encourage settlement 
because it accords more with people's sense of fairness.96 It rejected calls for giving the 
family home special status, observing that this leads to anomalies and can have adverse 
consequences especially in second or third relationships.97 It also recommended that all 
increases in the value of pre-relationship property be shared, consistent with the British 
Columbia approach.98 The Commission did not, however, recommend abolishing the 
family use approach entirely. It considered that third party gifts and inheritances should 
continue to be shared where they are used for the benefit of both partners or their 
children.99 The Commission considered the logic of the family use approach in this 
context seemed to accord with people’s sense of fairness and their expectations about 
what belongs to them as a family.100 It was concerned that the alternative approach taken 
in British Columbia, to exclude the original value of gifts and inheritances but share all 
increases in value regardless of how the gift or inheritance was used, might be hard to 
rationalise in many cases, and could lead to more applications for unequal sharing.101 

                                                   
92  For example, in Manitoba pre-relationship property is excluded from division except where the property was acquired 

in specific contemplation of the relationship. Gifts and inheritances are also excluded from division, except where any 
income or appreciation in the value of a gift or inheritance is used to purchase a family asset: Family Property Act CCSM 
2017 c F25, ss 4(2) and 7(5).  

93  Ministry of Attorney General, Justice Services Branch, Civil Policy and Legislative Office White Paper on Family 
Relations Act Reform; Proposals for a new Family Law Act (July 2010) at 81. See also Law Reform Commission of British 
Columbia Property rights on marriage breakdown (Working Paper 63, 1989). 

94  Family Law Act SBC 2011 c 25, s 84(2)(g); Matrimonial Property Act RSA 2000 c M-8, s 7(3); and Family Property Act 
CCSM 2017 c F25, s 4(3) (pre-relationship property only). 

95  Law Reform Commission of Nova Scotia Final Report – Division of Family Property (September 2017) at 122. 
96  At 122–123. 
97  At 128–129. 
98  At 125. 
99  At 141–143. 
100  At 142. 
101  At 142. 
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 The American Law Institute recommends, as a starting point, an approach to classification 2.77
that is close to a pure fruits of the relationship approach, commenting that this:102 

… reflects widespread consensus that marriage alone should not affect the ownership 
interest that each spouse has over property possessed prior to the marriage or received 
after the marriage by gift or inheritance. In contrast, the law of nearly every state reflects the 
view that marriage alone is sufficient to support a spousal claim of shared ownership at 
divorce to property earned by marital labor (labor performed during marriage by a spouse). 

 Significantly, however, the Institute also recommends that a portion of separate property 2.78
should be reclassified as relationship property at the dissolution of a "long-term 
marriage".103 The Institute explains the basis for this approach is that after a lengthy 
marriage spouses typically do not think of their separate property as separate. The 
longer the marriage, the more likely it is that the spouses will have made decisions about 
their employment or the use of their marital assets in reliance on an expectation that their 
separate property will be shared.104 The Institute does not specify a definition of "long-
term marriage" or the formula for determining the portion of separate property to be 
reclassified as relationship property, instead leaving those matters to be specified at 
state level.105 

 Outside North America, the jurisdictions usually more comparable to New Zealand – 2.79
Australia, England and Wales, and Ireland – adopt discretionary relationship property 
regimes, which do not require a classification exercise. Rather, each partner’s property 
remains their separate property, but the court has broad powers to adjust a person's 
property interests on separation if it considers it just to do so.106 

 Scotland is more comparable to New Zealand as, while it is a discretionary regime, judicial 2.80
discretion is limited by a set of statutory principles, one of which presumes the equal 
sharing of matrimonial property.107 The definition of matrimonial property is limited to 
property acquired during the relationship otherwise than by way of gift or succession 
from a third party, and property acquired before the marriage "for use by them as a 
family home or as furniture of plenishings for such home".108 Therefore pre-relationship 
property used as the family home or chattels will not normally be shared, unless it was 
acquired with that purpose in mind.109 

 In Europe, there also appears to be a growing consensus that pre-relationship property, 2.81
gifts and inheritances should not be shared, regardless of how they are used.110 The most 
common form of relationship property regime in Europe is a limited community of 
property, under which acquisitions during the relationship are shared, excluding gifts and 
inheritances.111 No European country now follows a universal community of property, the 

                                                   
102  American Law Institute Principles of the Law of Family Dissolution: Analysis and Recommendations (LexisNexis, 

Newark, 2002) at 650. 
103  At 769–771. 
104  At 771. 
105  At 772–773. 
106  Family Law Act 1975 (Cth); Matrimonial Causes Act 1973 (UK); and Family Law (Divorce) Act 1996 (Ireland).  
107  Family Law (Scotland) Act 1985, ss 9(1) and 10(1). 
108  Section 10(4). 
109  See discussion in Kenneth McK Norrie "Scotland" in Jens M Scherpe (ed) Marital Agreements and Private Autonomy in 

Comparative Perspective (Hart Publishing, Oxford, 2012) 289 at 297. 
110  Jens M Scherpe "Marital Agreements and Private Autonomy in Comparative Perspective" in Jens M Scherpe (ed) 

Marital Agreements and Private Autonomy in Comparative Perspective (Hart Publishing, Oxford, 2012) 443 at 478. 
111  At 449. 
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Netherlands being the last country to move to a limited community of property model in 
2018.112 

 Our review of comparable jurisdictions indicates a shift in rules-based relationship 2.82
property regimes since the 1970s, away from a universal model and towards the fruits of 
the relationship end of the spectrum, especially in relation to the treatment of pre-
relationship property that is used by the partners as the family home. However it is also 
clear that many jurisdictions still place value on the partners’ use of property as evidence 
of their property sharing intentions and expectations. Further, it can be seen that even a 
pure fruits of the relationship approach might not always achieve what partners would 
perceive as fair outcomes, if all increases in the value of separate property are treated as 
relationship property without the need to establish any connection to the relationship.  

OPTIONS FOR REFORM 

 In the Issues Paper we identified two broad options for reform:  2.83

(a) abolish the family use approach to classification and classify all property on the basis 
of a pure fruits of the relationship approach (Issues Paper at [9.35]–[9.37]); or 

(b) adopt different approaches to classification depending on the length of the 
relationship (Issues Paper at [9.38]–[9.40]). 

 If New Zealand were to move to a pure fruits of the relationship approach to 2.84
classification, we noted that there would be implications for the treatment of increases in 
the value of separate property, new property purchased using a mixture of relationship 
property and separate property funds, and gifts and inheritances (Issues Paper at 
[10.67]–[10.79]).  

 In addition to the options for reform discussed in the Issues Paper, we have also 2.85
considered addressing concerns with the family use approach by amending the 
exception to equal sharing in section 16, introducing a new exception to equal sharing, or 
extending the qualifying period for all relationships. We do not, however, favour an 
option for reform that involves changes to the rules of division or eligibility criteria, rather 
than the rules of classification. While some submitters favoured these options, especially 
a longer qualifying period, we do not consider they directly address the central issue, 
namely the classification of property that was not acquired through the efforts of either 
partner during the relationship as relationship property. In addition, we do not favour an 
amendment to section 16 as proposed by NZLS (see paragraph 2.39), primarily because it 
fails to address the situation where one partner owns a home when the relationship 
begins, but the other partner has no assets.  

 We set out below our preferred approach to reform. 2.86

  

                                                   
112  BE Reinhartz "New Matrimonial Property Law in the Netherlands" (paper presented to International Society of Family 

Law Conference, Amsterdam, 2017) at 2. 
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PREFERRED APPROACH  

  

Property owned by either or both partners should be classified as relationship 
property if it: 

a. was acquired before the relationship, for the partners’ common use or common 
benefit; 

b. was acquired during the relationship, other than as a third party gift or 
inheritance; or  

c. is a family chattel. 

 
Property acquired by one partner before the relationship began, or from a third 
party as a gift or inheritance during the relationship, should be classified as 
separate property.  

 
Payments received under the Accident Compensation Act 2001 or under a private 
insurance policy for a personal injury should be classified as separate property, 
except to the extent the payment compensates for loss of income during the 
relationship.  

 
Any increase in the value of any separate property, or any income or gains 
derived from separate property, that is attributable to the application of 
relationship property or to the actions of either or both partners, should be 
classified as relationship property. Section 15A should be repealed. 

 
When the family home is separate property, any increase in the value of the 
family home occurring during the relationship should be classified as relationship 
property in every case. 

 
The burden of proof of establishing whether property is separate property should 
be on the owning partner. 

 

 

 We propose that, at the end of a relationship, partners share all property that is: 2.87

(a) acquired by either partner for the partners’ common use or common benefit;  

(b) acquired or produced by either partner during the relationship, excluding third party 
gifts and inheritances; or 

(c) used as a family chattel. 

 This proposal retains the current fruits of the relationship approach to classification, but 2.88
adopts a more limited family use approach that focuses on the partners’ intentions when 
property is acquired, rather than their subsequent use of that property. However we 
propose retaining the current approach to classifying family chattels, for the reasons 
discussed at paragraphs 2.104–2.105 below.   

P6 

P7 

P8 

P9 

P10 

P5 
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 We have drafted proposed new sections 8-10 of the PRA with the assistance of 2.89
Parliamentary Counsel Office. The new sections reflect our preferred approach to 
classification. They are included at the end of this chapter to facilitate consideration of 
our preferred approach. 

A limited family use approach 

 Our view is that it is no longer appropriate to require partners to divide property simply 2.90
because it is used by them during the relationship, regardless of the partners’ intentions 
and expectations when that property was acquired. The current approach can lead to 
unfairness, particularly in respect of the family home, when it was owned by one partner 
before the relationship, or was received by one partner from a third party as a gift or 
inheritance during the relationship. In neither of these situations has the family home 
been acquired through the efforts of either partner during the relationship, nor for the 
purpose of being used by the partners as the family home. The decision to live in one 
partner’s home might have been made for a range of reasons, and that decision alone 
should not entitle the non-owning partner to an equal share in the full value of that home 
if the relationship ends. 

 We therefore propose adopting a more limited family use approach that classifies 2.91
property as relationship property when it is acquired for the partners’ common use or 
common benefit. This adopts the language currently found in sections 8(1)(d) and (ee) of 
the PRA. We will refer to these as "family acquisitions". This should include property 
acquired in contemplation of the relationship, for example while the partners were dating, 
but would not include property acquired earlier. This is a common feature in other 
jurisdictions and minimises the risk of disputes over relationship start dates. 

 Whether property is owned jointly or in common in equal shares by the partners will be 2.92
strong evidence that the property was acquired for the partners’ common use or 
common benefit (or is otherwise relationship property under a fruits of the relationship 
approach to classification). However we do not propose classifying property purely on 
the basis of legal ownership, as is currently the case under section 8(1)(c). For example, 
separate property should not be treated as relationship property simply because it is 
held in a joint bank account. 

 The basis for classifying family acquisitions as relationship property is that they have 2.93
been made with the relationship in mind, in order to benefit the family joint venture. 
When family acquisitions are funded from separate property, this can be regarded as a 
gift or form of monetary contribution to the relationship, and treating that monetary 
contribution as relationship property is consistent with the principle that all forms of 
contribution to the relationship are to be treated as equal.113  

 We do not propose moving to a pure fruits of the relationship approach for several 2.94
reasons: 

(a) First, we consider that treating family acquisitions as relationship property broadly 
reflects most people’s values and expectations about what property belongs to 
them as a family. It prioritises the partners’ intentions to treat certain property as 
"theirs". In contrast, under a fruits of the relationship approach greater priority is 
placed on how the acquisition of property is funded. This means a partner who 

                                                   
113  Property (Relationships) Act 1976, ss 1M(b), 1N(b) and 18(2). 
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contributes separate property funds to the purchase of new property generally gets 
to retain the value of that contribution, regardless of any intention or expectation 
that the property is purchased for the family. 

(b) Second, we are concerned that some aspects of a pure fruits of the relationship 
approach would not accord with people’s values and expectations. For example, in 
most Canadian provinces that adopt a model close to a pure fruits of the relationship 
approach, the partners share all increases in value of separate property occurring 
during the relationship.114 This might be seen as unfair when increases in value have 
no connection to the relationship. It might also lead to exaggerated claims on 
separate property, as submitted by Jan McCartney. Another aspect of the fruits of 
the relationship approach which might not accord with people’s values and 
expectations relates to the treatment of debt. Broadly speaking, in a fruits of the 
relationship regime partners share all gains, as well as losses incurred during the 
relationship, regardless of whether debt was incurred for a family purpose.115 The risk 
of this approach is that debt incurred by one partner for personal reasons can have 
the effect of significantly diminishing the relationship property pool.  

(c) Third, a pure fruits of the relationship approach could be more difficult for partners to 
apply in practice, depending on how increases in value or any incomes or gains on 
separate property are treated, and how new property purchased using a mixture of 
relationship property and separate property funds should be shared. Specifically: 

(i) If partners were to share all increases in the value of separate property, they 
would need to know the original value of all property they owned at the start 
of the relationship, plus any third party gifts or inheritances received during 
the relationship, in order to work out what the increase in value has been. 
This will mean the start date of the relationship will take on greater 
significance, and, given the PRA applies to de facto relationships as well as 
marriages and civil unions, may lead to more disputes over when the 
partners’ de facto relationship began. 

(ii) If partners were able to retain the value of any separate property 
contributions to the purchase of new property during the relationship, it 
would be necessary to determine what proportion of the new property is 

                                                   
114  In British Columbia, Alberta, Prince Edward Island, Nunavut and the Northwest Territories, all increases in the value of 

separate property are classified as relationship property: Family Law Act SBC 2011 c 25, s 84(2)(g); Matrimonial Property 
Act RSA 2000 c M-8, s 7(3); Family Law Act RSPEI 1988 c F-2.1, ss 4(1)(b) and 4(3); and Family Law Act SNWT (Nu) 1997 
c 18, s 35(1). In Manitoba and Ontario (which still adopts a family use approach to the classification of the matrimonial 
home) increases in the value of pre-relationship property are classified as relationship property, but increases in the 
value of gifts and inheritances are excluded: Family Property Act CCSM 2017 c F25, ss 4(3) and 7; and Family Law Act 
RSO 1990 c F-3, s 4(1) definition of "net family property" and s 4(2). In 1993 the Ontario Law Reform Commission 
recommended that all increases in the value of gifts and inheritances should be classified as relationship property, and 
that the family use approach to the classification of the family home should be abolished: Ontario Law Reform 
Commission Report of Family Property Law (November 1993). However those recommendations have not been 
adopted to date. In 2017 the Law Reform Commission of Nova Scotia recommended abolishing the family use approach 
in relation to pre-relationship property and treating all increases in value of pre-relationship property as relationship 
property. However it recommended retaining a family use approach to gifts and inheritances: Law Reform Commission 
of Nova Scotia Division of Family Property – Final Report (September 2017) at 120–125 and 141–143. The American Law 
Institute proposes only sharing increases in value of separate property that are attributable to the relationship, but as it 
also recommends that, in longer relationships, a portion of each partner’s separate property is shared, it cannot be 
regarded as a pure fruits of the relationship regime: American Law Institute: Principles of the Law of Family Dissolution: 
Analysis and Recommendations (LexisNexis, Newark, 2002) at 662–665 and 769–781. 

115  For example, in British Columbia "family debt" is defined to include all financial obligations incurred by a spouse during 
the relationship: Family Law Act SBC 2011 c 25, s 86. See also Family Property Act CCSM 2017 c F25, s 11(1). 
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attributable to that separate property contribution, and how any subsequent 
increase in value of the new property is to be shared. The task of 
apportioning the correct value to the respective separate property and 
relationship components will be complex and is likely to be imprecise, 
particularly when there has been a series of purchases and sales over time.   

(iii) In the case of a long relationship, it may be impractical and unrealistic to 
expect partners to have kept clear records about the origins of all their 
property. Separate property may have become so intermingled with 
relationship property through subsequent dealings that it is impossible to 
discern what portion of the property that exists at the end of relationship is 
attributable to the application of separate property. Robert Fisher argues that 
a tracing exercise and robust estimations in place of precise calculation could 
be readily applied.116 But in any event, the partners will likely require expert 
assistance, which will increase costs and delay resolution of PRA matters. 

 We set out below what a limited family use approach means for different types of 2.95
property. 

The family home 

 The family home will be treated in the same way as any other item of property for 2.96
classification purposes, except that any increases in the value of the family home during 
the relationship will always be relationship property, see paragraphs 2.109–2.110 below.  

 This means that when the family home was one partner’s pre-relationship property, or 2.97
was received as a third party gift or inheritance, the value of the home when the 
relationship began or when the gift or inherited property was received ("original value") 
will be classified as the owning partner’s separate property. Any debt incurred before the 
relationship began to acquire, improve or maintain the family home would similarly be 
classified as the owning partner’s personal debt. If this debt is reduced during the 
relationship through the application of relationship property (for example by using the 
partners’ income to pay the mortgage), the owning partner will be obliged to 
compensate the non-owning partner for an amount equal to half the reduction in principal 
debt.117 Any debt incurred after the relationship began would be classified according to 
the existing rules in section 20 of the PRA.  

 This proposal addresses the risk of unjust outcomes under the PRA, as a property will no 2.98
longer be shared simply because it is used as the family home. Ensuring that partners 
share only in the increase in value of the family home as relationship property also 
reduces the financial incentives to keep property separate (see paragraph 2.16), or to 
maintain a relationship for pecuniary gain (see paragraph 2.34).   

 This proposal will not affect the non-owning partner’s ability to apply for an occupation 2.99
order or any other ancillary orders in respect of the family home. 

                                                   
116  Robert Fisher "Should a Property Sharing Regime be Mandatory or Optional?" in Jessica Palmer and others (eds) Law 

and Policy in Modern Family Finance: Property Division in the 21st Century (Intersentia, Cambridge (UK), 2017) 329 at 
341.  

117  Compensation would not normally be available in respect of the payment of interest on the principal debt. Interest is a 
carrying charge which is incurred so that the property can be used before having fully paid for it and in this context it is 
treated as analogous to rent. This could be subject to a limited discretion if, for example, the owning partner incurred 
debt on imprudent terms with excessive rates of interest. See discussion in American Law Institute: Principles of the 
Law of Family Dissolution: Analysis and Recommendations (LexisNexis, Newark, 2002) at 690. 
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 If a new family home is purchased during the relationship, it will be relationship property 2.100
regardless of the source of funds used to purchase that home, because it has been 
purchased for the partners’ common use or common benefit. If partners wish to retain 
the value of their separate property contributions to the purchase of the home, they 
would need to contract out of the PRA.  

 At a practical level, the purchase of a family home is an instance where the partners will 2.101
have the opportunity to receive information and advice about the property conveyance, 
and will generally require legal assistance to conduct the conveyance. It is, therefore, a 
convenient opportunity for the partners to obtain information and legal advice on the 
PRA implications of the transaction. 

 The owning partner will have the burden of proving that the original net value of the 2.102
family home should be treated as their separate property. This means that, when the 
family home was owned by one partner before the relationship began, they will need to 
determine the date the relationship began, obtain a valuation of the home as at that date, 
work out the net value of the home at that date, and calculate the extent to which a 
personal debt incurred to acquire, improve or maintain the home has been paid back 
from relationship property. While determining the start date of a relationship can be 
difficult, we note this is already becoming increasingly necessary in relationship property 
settlements in order to calculate KiwiSaver entitlements. Obtaining a valuation of the 
family home at the time the relationship began should be relatively straightforward in 
most cases, as will be calculating any reduction in personal debt associated with the 
home, although we note the need for people to be aware that they should keep bank 
records that will enable them to perform these calculations. We expect this task will be 
considerably easier in the case of family homes that are acquired by gift or inheritance, 
as the date of acquisition and net value at that date are likely to be more clearly 
documented. The additional complexity associated with our preferred approach is 
therefore considerably less than what might be required under a pure fruits of the 
relationship approach, as described at paragraph 2.94(c) above.  

 We propose an education campaign to inform the public about their entitlements and 2.103
obligations under the PRA, including in particular the implications of purchasing new 
property for the partners’ common use or common benefit, such as a family home. 
Information about the PRA should also be made available to people when they are 
buying and selling residential property. That material must raise awareness of the records 
that need to be retained in order to establish when the home was acquired and its 
original net value. Relevant records might include bank statements, loan statements, 
property valuations and sale and purchase records. 

The family chattels 

 Family chattels will continue to be classified as relationship property whenever acquired. 2.104
There is less call for reform of the family use approach as it applies to chattels, because 
they are usually of low value, are less likely than residential property to increase in value 
over time, and are more likely to be exchanged or replaced during the relationship. While 
some chattels can have significant value, such as art and antiques, the PRA already 
provides an exception for heirlooms. We are also considering whether there should be 
another exception for chattels of "special significance" (Issues Paper at [11.64]–[11.67]), 
and will address this in our final report. We expect this will largely address any perceived 
problems with the family use approach to classifying chattels. We also note that 
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contracting out of the PRA or reliance on the exception to equal sharing in section 13 may 
provide a suitable remedy in rare cases where valuable family chattels are brought into 
the relationship by one partner,118 or are received by one partner as a gift or inheritance 
during the relationship. 

 In the absence of any strong call for reform in respect of family chattels, we think the 2.105
practical benefits of the family use approach outweigh the advantages of moving to a 
fruits of the relationship approach. Under a family use approach, chattels are classified 
simply by considering whether they fall within the definition of family chattels in section 2. 
It is not necessary to inquire into when the property was purchased, or how it was paid 
for. It provides a "bright line" test that does not require anything beyond a current 
valuation of the chattels. Treating all family chattels as relationship property to be shared 
equally deters arguments over what are generally assets of low value and will promote 
settlement of disputes.   

Increases in the value of separate property  

 We propose replacing sections 9A(1) and 9A(2) with a single provision that treats any 2.106
increase in the value of separate property, or any incomes or gains derived from 
separate property, that is attributable directly or indirectly to the relationship, as 
relationship property, to be divided equally between the partners.119 Increases in value will 
be attributable to the relationship if they are attributable to the application of relationship 
property, or to the actions of either or both partners. This ensures the equal treatment of 
monetary and non-monetary contributions to the relationship, consistent with sections 
1N(b) and 18(2). 

 We propose including increases in value attributable to the actions of the owning partner, 2.107
which is not explicitly captured in section 9A(2), on the basis that all types of wealth 
generated through the partners’ joint and several efforts during the relationship should 
be shared. This will not substantially broaden the provision’s application, because as the 
Supreme Court observed in Rose v Rose, where the owning partner works on separate 
property, it is likely that section 9A(2) would already apply on the basis that the non-
owning partner’s actions will have had some direct or indirect influence on any increase in 
value under section 9A(2).120 A consequence of this approach is that section 15A 
becomes redundant, and we therefore recommend its repeal.  

                                                   
118  See for example S v S [2012] NZFC 2685. 
119  In the Issues Paper we proposed two other options for reform: see Law Commission Dividing Relationship Property – 

Time for Change? Te mātatoha rawa tokorau – Kua eke te wā? (NZLC IP41, 2017) at [10.30]–[10.33] and [10.37]–[10.41]. 
One option involved changing the rules of division for both ss 9A(1) and 9A(2) to division based on the contribution of 
each partner to the relationship (consistent with the rules of division in ss 13–14A). This was based on a proposal in 
Margaret Briggs and Nicola Peart "Sharing the Increase in Value of Separate Property Under the Property 
(Relationships) Act 1976: A Conceptual Conundrum" (2010) 24 NZULR 1 at 19–20. We do not favour this option as we do 
not think it is appropriate for increases in value of separate property to be divided based on the contributions of the 
partners to the relationship. It could lead to unfairness where, for example, the increase in value is only partly 
attributable to the relationship. The second option proposed in the Issues Paper was to treat all increases in value as 
relationship property, essentially adopting a fruits of the relationship approach to classification. We do not favour this 
approach for the reasons given at paragraph 2.94 above.  

120  For example, when the non-owning partner’s actions have enabled the owning partner to devote labour or expenditure 
to their separate property with consequent increase in value, or when the non-owning partner has provided financial 
support by paying for household expenditure and thereby enabling the owning partner to pay for work on their 
separate property which increases its value: Rose v Rose [2009] NZSC 46, [2009] 3 NZLR 1 at [44]. 
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 The owning partner is not required to share increases in value which have no connection 2.108
to the relationship. This means that increases in value attributable to market inflation will 
not normally be shared, unless the application of relationship property or the actions of 
either or both partners preserved the separate property so that future increases could 
be obtained.121  

Increases in the value of the family home 

 We propose that any increase in the value of the family home is always treated as 2.109
attributable to the relationship, and becomes relationship property. Partners would share 
both inflationary and non-inflationary increases in the value of the family home. This is for 
the following reasons: 

(a) A home brought into the relationship by one partner is different to other items of 
separate property. By living in and enjoying the home, the partners are more likely to 
treat the property as "theirs". The home is a key family asset that has financial, 
emotional and practical value to the partners. The home cannot, therefore, be 
considered separate to the relationship in the same way as other items of separate 
property. 

(b) It is reasonable to assume that, during the relationship, both partners will directly or 
indirectly contribute to the preservation and improvement of the family home for the 
benefit of the family joint venture, regardless of its separate property source. For 
example, the non-owning partner might stay at home and care for children of the 
relationship, enabling the owning partner to earn the income needed to finance and 
maintain the home. This proposal will ensure the non-owning partner’s contributions 
are recognised without having to prove the increase in value was attributable to the 
relationship, as will otherwise be necessary in order to share increases in the value of 
separate property.122  

 As noted at paragraph 2.97, under this approach, any mortgage debt relating to the 2.110
property that was incurred before the relationship would be the owning partner’s 
personal debt. If the partners reduce the principal mortgage debt using relationship 
property, the non-owning partner would be entitled to compensation for half the 
reduction in principal debt.  

 In some cases dividing the increase in value and compensating for the reduction in debt 2.111
could force the sale of the separate property family home in order to meet the non-
owning partner’s entitlement. This could lead to unfairness, for example, where the 
owning partner is the primary caregiver of children, and the sale of the home would result 

                                                   
121  This was the case in Rose v Rose [2009] NZSC 46, [2009] 3 NZLR 1, where, not only had most of the improvements on 

the separate property been funded by relationship debt, but had it not been for the non-owning partner’s financial 
contributions to the relationship, it was likely that the separate property would not have been retained, so all or part of 
the increase in value may have been lost, as explained at [50]. 

122  Arguments have been made in other jurisdictions to exclude inflationary gains in the value of separate property, but this 
has always been in the context of a pure fruits of the relationship approach, where increases in value of all separate 
property are shared. In any event, we are not aware of any jurisdiction where such an approach has been adopted, 
although in Nova Scotia, whether the value of the relationship property substantially appreciated during the relationship 
is a relevant factor in determining whether equal division would be unfair or unconscionable: Matrimonial Property Act 
RSNS 1989 c 275, s 13(j). For further discussion on the merits of excluding inflationary increases in value see Manitoba 
Law Reform Commission Report on Family Law: Part II Property Disposition (Report 24, February 1976) at 70–71; Law 
Reform Commission of Saskatchewan Proposals Relating to Matrimonial Property Legislation (October 1985) at 10–12; 
and Law Reform Commission of British Columbia Property rights on marriage breakdown (Working Paper 63, 1989) at 
82–83. 
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in their relocation away from their community. However, the potential unfairness could be 
addressed through occupation orders or orders postponing of vesting (discussed further 
in Chapter 7: Children’s interests). It should also be noted that under the current law, the 
owning partner would be required to share the entire value of the property rather than 
just the gains made during the relationship.  

Gifts and inheritances 

 We propose that the same rules should apply to all forms of separate property. The 2.112
primary concerns with the family use approach as it relates to gifts and inheritances are 
addressed in our preferred approach. The family home will no longer be classified as 
relationship property if acquired as a gift or inheritance, and gifts and inheritances put 
into a joint account are less likely to lose their separate property status. We do not, 
therefore, see any justifiable basis for continuing to give gifts and inheritances special 
status over other forms of separate property. 

 We therefore favour abolishing the intermingling test that only applies to gifts and 2.113
inheritances under section 10(2), and applying the same rules for when separate property 
can be converted into relationship property to all forms of separate property. This would 
mean that gifts and inheritances lose their separate property status if they are used to 
purchase property for the common use or common benefit of both partners, or are 
otherwise applied to already existing relationship property, for example improving a 
family home. Increases in the value of gifts and inheritances which are attributable to the 
relationship will also be shared as relationship property.  

Payments under the Accident Compensation Act and private insurance policies 

 We propose that the classification of payments received under the Accident 2.114
Compensation Act and under private insurance policies that insure against personal injury 
depend on the nature of the entitlements. 

 In respect of payments received under the Accident Compensation Act, we propose that: 2.115

(a) Lump sum compensation payments should always be classified as separate property, 
as they are to compensate for the permanent, non-economic loss of bodily functions 
that the injured partner will suffer for the rest of their life. We acknowledge that the 
pain and suffering a partner experiences from an injury might also affect the non-
injured partner.123 For that reason, it might be argued that lump sum payments should 
be relationship property to the extent that both partners have been affected by the 
injury. On balance, however, we consider it is preferable to exclude lump sum 
compensation payments altogether, in order to avoid problematic assessments of 
the extent to which a lump sum compensates loss suffered by both partners.  

(b) Treatment and rehabilitation payments should be classified as separate property, as 
the payments are personal to the rehabilitation of the individual and it is undesirable 
to potentially undermine rehabilitation by making the payment subject to division.124   

                                                   
123  For example, the non-injured partner will normally provide support and may also suffer as the couple’s joint quality of 

life is diminished. See comments in American Law Institute Principles of the Law of Family: Dissolution Analysis and 
Recommendations (LexisNexis, Newark 2002) at 716. 

124  If however treatment and rehabilitation payments are used to modify relationship property, such as the family car, the 
payment may lose its separate property character. But there are other ways the injured partner may be able retain the 
benefit of modifications to an item of relationship property. For example, when implementing a division, a court could 
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(c) Weekly compensation payments should be considered a substitute for income. On 
that basis, weekly compensation payments that replace the injured partner’s income 
during the relationship should be relationship property, and weekly compensation 
payments that replace income after a relationship has ended should be the injured 
partner’s separate property. 

(d) Funeral grants and survivor grants should be classified as separate property. To 
divide a funeral grant could undermine the purpose for which it is given, while 
survivor grants are received after the relationship has ended and do not represent 
the fruits of the relationship. Weekly compensation payments paid to surviving 
partners should, like all weekly compensation payments, be considered a substitute 
for income. These will typically be the recipient’s separate property, because the 
relationship will have ended upon the death of the deceased. However if the 
surviving partner has entered a new relationship, the survivor’s weekly compensation 
should be classified as relationship property in the context of that relationship.125 

 We also propose making a consequential amendment to section 123 of the Accident 2.116
Compensation Act. That section provides that all entitlements under that Act are 
inalienable except in limited circumstances. There is no reference to the PRA.126 Section 
4A of the PRA provides that all other enactments must be read subject to the PRA unless 
the other enactment expressly provides to the contrary. This is sufficient for the PRA to 
apply over section 123 of the Accident Compensation Act.  However, it would be 
preferable for that section to make this position explicit.127 

 Entitlements under private injury policies that insure against personal injury should also be 2.117
classified depending on the purpose of those entitlements. Similar to the treatment of 
entitlements under the Accident Compensation Act, entitlements that provide funds for 
rehabilitation, such as the payment of medical expenses, should be classified as separate 
property. Likewise, payments that are to provide compensation for bodily impairment 
should be separate property. Payments that are to compensate lost income that would 
otherwise have been earned during the relationship but for the injury should be 
relationship property. But payments to compensate for income that would have been 
earned after the relationship should be the injured partner’s separate property. 

Sections 8 to 10 to be modernised and simplified 

 We propose the redraft of the definitions of relationship property and separate property. 2.118
This will not affect the basis for classification except to the extent we recommend reform 
of the current approach as set out above. It will, however, provide clearer guidance to 
partners that the starting point is that all property of either partner at the end of the 
relationship is to be shared, unless a partner can prove that certain items of property are 
their separate property. This is consistent with the approach taken in most comparable 

                                                                                                                                                          
order that the modified property vest in the injured partner. See discussion in Simon Connell and Nicola Peart "Accident 
Compensation Entitlements Under the Property (Relationships) Act 1976" (2017) 15(1) Otago Law Review 169 at 192. 

125  We note, however, the opposing view in Simon Connell and Nicola Peart "Accident Compensation Entitlements Under 
the Property (Relationships) Act 1976" (2017) 15(1) Otago Law Review 169 at 195. 

126  In contrast, see s 127 of the KiwiSaver Act 2006.  Section 127(1) prohibits the assignment or passing of a member’s 
KiwiSaver interest.  Section 127(2) provides exceptions with specific reference to the Property (Relationships) Act 1976. 

127  Simon Connell and Nicola Peart "Accident Compensation Entitlements Under the Property (Relationships) Act 1976" 
(2017) 15(1) Otago Law Review 169 at 191. 
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jurisdictions and, we think, clearly places the burden of proof on the partner that will have 
ready access to the information required to establish that property is separate property.   

 We recommend the use of examples in the definition of relationship property to draw 2.119
attention to the specific items of property that must be considered, for example 
superannuation entitlements and the value of life insurance policies attributable to the 
relationship.  

 To facilitate consideration of our preferred approach to classification we include at the 2.120
end of this chapter new draft sections 8–10.128  

Implications of our preferred approach on the relationship property pool 

 We appreciate that our preferred approach will, in some cases, have a significant impact 2.121
on the size of the relationship property pool, namely when the family home was owned 
by one partner before the relationship, or was a third party gift or inheritance. However, 
the proposed changes to classification must be seen as one of several reforms we have 
proposed in this paper which together form a complete package. We have proposed that 
more relationships should be subject to equal sharing (in particular, marriages and civil 
unions of less than three years’ duration). Our proposed reforms to section 15 in 
particular will require partners to share future income after a relationship ends if they 
have children, have been together for 10 years or more, or a partner has either sacrificed 
or enhanced their career because of the relationship. The combined effect of these 
reforms is that the pool of resources to be divided on separation will be smaller, or larger, 
depending on the circumstances of the relationship. It is likely that in shorter relationships 
and relationships entered later in life, there will be less relationship property because of 
our preferred approach to classification. In longer relationships, however, the partners 
are likely to have acquired more relationship property and meet the criteria for when 
they are required to share their future income. For those relationships, there is a greater 
amount of property to be divided among the partners when they separate.   

                                                   
128  These provisions have been prepared by Parliamentary Counsel Office for this limited purpose. 



57               CHAPTER 2: CLASSIFICATION 

 

 
 



REVIEWING THE PROPERTY (RELATIONSHIPS) ACT 1976: PREFERRED APPROACH              58  

 

 



59               CHAPTER 2: CLASSIFICATION 

 

 
 



REVIEWING THE PROPERTY (RELATIONSHIPS) ACT 1976: PREFERRED APPROACH              60  

 




