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LAW COMMISSION BEGINS REVIEW OF 

DECLARATORY JUDGMENTS 
 

The Minister of Justice has requested that the Law Commission commence a review of 

declaratory judgments. 

The declaratory judgment is an important judicial remedy in modern New Zealand.  It provides 

parties with a convenient means for the efficient and effective resolution of a range of disputes, 

without the need for further remedies. 

President of the Law Commission, the Hon Douglas White QC said: 

“This is an area of the law ripe for reform.  There is uncertainty in the scope of the remedy and 

significant complexity caused by the overlap between the various sources under which a court 

may find jurisdiction.   

“The Declaratory Judgments Act 1908, in particular, is in need of modernisation.  It is outdated 

in its language and form.  For example, section 3, the Act’s principal provision, is a single 

sentence of 172 words.” 

The Commission will undertake a comprehensive review of declaratory judgments over the next 

two years and will consult with the public, as well as engaging key interested parties and 

convening an Expert Advisory Group. 

Updates on the project can be found at the Commission’s website: 

http://www.lawcom.govt.nz/our-projects/declaratory-judgments 

The Law Commission expects to report to the Minister of Justice with its recommendations by 

April 2018. 
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For further information and comment, contact:  

The Hon Douglas White QC (by telephone, on (04) 914 4836 or by email at 

dwhite@lawcom.govt.nz) 

Paul Comrie-Thomson (by telephone, on (04) 914 4848 or by email at 

pcomriethomson@lawcom.govt.nz) 

 

This media release is available from our website at 

http://www.lawcom.govt.nz/our-projects/declaratory-judgments 

 

Attached: Terms of Reference – Declaratory Judgments 
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QUESTIONS AND ANSWERS 

 
What is a declaratory judgment? 

A declaratory judgment provides the ability for parties to obtain a judicial determination 

as to their legal rights and obligations in certain circumstances.    

The key difference between a declaratory judgment and other judgments of the courts is 

that a declaratory judgment does not contain any order which can be enforced against 

the defendant.  The court’s judgment is, however, binding (subject to appeal rights).  

This means, for instance, that two parties to a contract may approach the High Court to 

obtain binding clarification of each of the party’s rights and obligations under that 

contract, without the need to claim a breach of that contract.  

What is the purpose of the review? 

The declaratory judgment is an important remedy, however there is some confusion as 

to the present circumstances in which a court is permitted to make a declaratory 

judgment.  There are also some commentators who say that the present range of 

circumstances should be broadened.  

Additionally, there is significant overlap in the sources of jurisdiction to make a 

declaratory judgment.  For instance, it is not clear the extent to which the Declaratory 

Judgments Act 1908 overtook the jurisdiction already existing at common law. 

Finally, the Declaratory Judgments Act 1908 was enacted over 100 years ago and has 

been little amended. It is in need of modernisation.   

What are the different sources of jurisdiction for a declaratory judgment? 

There are a number of sources of jurisdiction for declaratory judgments in New Zealand 

law.  Most importantly are the Declaratory Judgments Act 1908, the common law, and 

the Judicature Amendment Act 1972.   

Declarations may be sought under the Declaratory Judgments Act 1908 in relation to the 

interpretation and validity of legal instruments, including contracts, wills and statutes.  

Declarations as to the rights and obligations of parties more broadly may also be sought 

under the Declaratory Judgments Act 1908 and at common law. 

The Judicature Amendment Act 1972 applies to judicial review, under which 

declarations can be sought in relation to the exercise of a statutory power. 

There are also a number of other statutes that provide for the courts to make specific 

declarations in relation to certain matters. 

How can people have their say? 

The Law Commission expects to publish an issues paper in May 2017 after which 

public submissions will be sought. Details will be published on our website and 

announced publicly closer to the time 

What will happen after the review? 

The Law Commission expects to publish its recommendations in a final report in April 

2018. The Government will then consider those recommendations and decide whether 

to implement them.   


