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MEDIA RELEASE 

LAW COMMISSION CONSIDERS ALTERNATIVE TRIAL PROCESSES 

The Law Commission is seeking New Zealanders’ views on how criminal trials are conducted and 

whether there may be better ways to serve the interests of justice – particularly in cases involving 

sexual offending. 

The public consultation comes after the Government asked the Law Commission to conduct a high-

level review of trial and pre-trial processes with a view to improving the system’s fairness, efficiency 

and effectiveness.   

“The way in which trials are conducted has evolved over centuries to protect fundamental rights. 

However, the Law Commission has been told that participants in criminal trials, both victims and 

defendants, find the current adversarial process to be very alienating and disempowering,” said the 

President of the Law Commission, Sir Grant Hammond. 

“We have considered the way criminal trials are run in other jurisdictions, including Germany, 

Austria, the Netherlands and Denmark. There are a number of different approaches, some of which 

might usefully be incorporated into the New Zealand system.”   

 Some of the possible reforms put forward for discussion on the Commission’s website could apply to 

criminal trials for all types of offences while others target the problems that are specific to sexual 

offences. 

Possible reforms to trial process 

The respective roles of prosecution and defence lawyers, judges and juries are considered as part of 

the review. One possible reform up for discussion is for the judge to more actively control the case, 

with the parties and their lawyers having a more limited role.   

“Our current adversarial system leaves it largely to the prosecution and defence to determine what 

evidence to call and how the trial is run. The judge and jury generally only hear what the parties put 

before them. Questioning can be confrontational and aggressive, which can be traumatising for 

victims and witnesses, especially in sensitive cases such as those involving sexual offending, family 

violence, and child witnesses.   

“The fairness of the trial may depend upon the resources and the skills of the counsel involved, which 

inevitably vary from case to case. 

“Having the judge in control of the case and the way evidence is presented might better serve the 

overall interests of justice,” said Sir Grant. 

The Commission is also considering what combination of judge and jurors works best in deciding the 

verdict in criminal cases.    
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Possible reforms for sexual offending cases 

The Commission is also asking for public feedback on the possibility of setting up a specialist sexual 

violence court for cases where the offender pleads guilty.   

“A specialist court would be able to respond to the offending in a more flexible way than at present – 

for example, by developing programmes to require offenders to take responsibility for and address the 

causes of their offending before the final sentence was determined.” 

Another option could involve providing an alternative process to resolve some sexual offence cases 

outside of the criminal justice system.   

“Only small numbers of sexual offending victims report to the police and victims can be reluctant to 

enter the formal system.  

“Many victims want the offender held to account but do not want to go through the difficult process 

of a criminal trial.  

“These possible reforms have the potential to significantly improve the experience of victims of 

sexual violence and increase their satisfaction through processes that are tailored to their needs. The 

reforms will also more effectively confront offenders with the nature and consequences of their 

offending and require them to address its causes. It should therefore reduce reoffending rates.”   

Public debate and consultation 

The Commission is presenting these high-level ideas about criminal trials and resolution of sexual 

offending cases to promote public debate and feedback.  

 “There are no firm proposals at this stage, and we are seeking wide input from the community and 

the legal profession before determining our recommendations,” said Sir Grant.  

To improve accessibility and public engagement, the Commission is trialling a new consultation 

format on its website (see www.lawcom.govt.nz/alttrials). Instead of a lengthy paper, the content is 

broken into shorter sections and links to other material are embedded in the text.  

Members of the public can send their feedback on the possible reforms to the Commission via an 

online form. Submissions on the possible reforms can be made until Friday 27 April 2012. 

-ENDS- 

For comment, contact: 

Sir Grant Hammond 

President, Law Commission 

Ph: 04 914 4815    

Mobile: 021 557 282  

 

Dr Warren Young 

Consultant, Law Commission 

Ph:  04 914 4838 

Mobile: 021 557 783 

Email: wyoung@lawcom.govt.nz 
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