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TERMS OF REFERENCE 

The Minister of Justice has made a reference to the Law 
Commission on legislation and its interpretation. The 
reference is as follows: 

Purposes of reference 

1. To propose ways of making legislation as 
understandable and accessible as practicable and of 
ensuring that it is kept under review in a systematic 
way. 

2. TO ascertain what changes, if any, are necessary or 
desirable in the law relating to the interpretation of 
legislation. 

Ref erence 

With these purposes in mind, the Commission is asked to 
examine and review - 

1. The language and structure of legislation 

2. Arrangements for the systematic monitoring and review 
of legislation 

3. The law relating to the interpretation of legislation 

4. The provisions of the Acts ~nterpretation Act 1924 and 
related legislation 

and to recommend changes, as appropriate, to the relevant 
law and practice. 
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INTRODUCTION 

Lesislation - the role of the Commission 

Legislation is central to our legal system. It is the 
dominant source of law. It has an essential and pervasive 
role in our national life. It is accordingly not surprising 
that it has a central part in the Law Commission Act 1985 
and in the work of the Law Commission. So the Commission is 
to advise on making the law as understandable and accessible 
as practicable and on making its expression and content as 
simple as practicable. And the reference made to the 
Commission by the Minister of Justice on legislation and its 
interpretation gives the matter further and particular 
emphasis. 

This volume includes the proceedings of a seminar organised 
by the Commission on the broad topic of legislation and its 
interpretation. The papers and discussions at the seminar 
are to be seen along with related developments in New 
Zealand and elsewhere. The New Zealand developments include 

the discussion paper and questionnaire on The 
Acts Interpretation Act 1924 and Related 
Lesislation (June 1987) NZLC PP1 issued by the 
Law Commission; the Commission has had a number 
of valuable responses 

the adoption by Cabinet of the Report of the 
Legislation Advisory Committee, Lesislative 
Chanse : Guidelines on Process and Content 
(August 1987) setting out standards which are 
to be met in the preparation of Bills 

the enactment in July 1988 of the Imperial Laws 
Application Act 1988 and related legislation; 
that Act provides a definitive list of English 
and Imperial Legislation which continues to be 
part of the law of New Zealand; the Law 
Commission's first report, Imperial Lesislation 
in Force in New Zealand (NZLC, R1, 1987) 
proposed changes in the list of statutes 
included in the Bill then before Parliament 
(almost all being accepted by Parliament), 
proposed a more direct, clear statute 



(a recommendation which in large measure was 
also accepted) and printed the texts of the 
relevant legislation 

the further development of the legislative work 
of parliamentary select committees (in part 
following the change in standing orders in 
1985), including the Reaulations Review 
Comrni t t ee 

The papers in this volume mention some of those matters and 
refer to other important developments as well. 

Inter~retation in the courts 

Prominent among other developments are the many cases 
decided by the courts involving statutory interpretation - 
some of them very important. A scan of 119 cases in recent 
parts of the New Zealand Law Reports shows that in only 
about 27 of them was legislation not relevant, in 17 it was 
of relatively minor importance, and in the remaining 75 it 
was central to the case (although in a number the issues are 
of application and the exercise of statutory discretions 
rather than of interpretation). The cases on interpretation 
raise a great variety of questions, for instance about the 
meaning of "the principles of the Treaty of Waitangi", the 
interpretation of legislation by reference to relevant 
international conventions, the use of Hansard, of 
departmental reports submitted to a select committee, of the 
reports of a law reform committee and of the Criminal Code 
Commissioners, of the explanatory note to a Bill, the use of 
the principle that statutes are always speaking, as well as 
recurrent issues about strict liability under criminal 
statutes, the meaning of tax statutes, and limits on 
statutory powers in the administrative law area. 

The extent of leqislation 

Such a heavy statutory component in the reported cases - and 
we suspect in the practice of many lawyers as well - is not 
surprising when the size and scope of the statute book is 
considered. Each year over 3000 pages of legislation - 
subordinate as well as primary - are passed. (Twenty years 
ago the figure was about the same, 30 years ago about 2200, 
40 years about 1550 and 50 years ago 1200.) Much of it does 
of course replace earlier legislation, but the bulk of the 
statute book has undoubtedly been increasing and along with 
it other (probably more important) factors such as the 
increase in the complexity of life, in disputes and in 
litigation. So too has the likelihood of controversy about 
the meaning and effect of relevant legislation. 

Leaislative and judicial chanqe~ 

Surveys of such litigation indicate not just the range and 
variety of disputes about statutory interpretation but also 

# 



suggest changes in judicial approaches to such matters. 
Those or similar changes have been occurring in other common 
law jurisdictions, in some cases in association with changes 
in the legislation relating to interpretation. Those 
judicial and legislative changes are one major subject of 
this publication. We see one important reason for this 
publication - the seminar and related meetings - the wider 
dissemination of knowledge of the developments, especially 
in the courts. As Justice Frankfurter indicated in his 
famous reflections on the reading of statutes, important 
lessons in this area are gained by observing the Judges at 
work: "the answers to the problems of an art are in its 
exercise" (1947) 47 Columb L Rev 527. A second reason for 
the publication is to raise specific questions about 
legislative directions or guides to those interpreting 
statutes. 

Those changes - indeed the whole question of interpretation 
- have also been discussed by many commentators who, 
especially in the United States, increasingly draw on the 
parallels to literary interpretation. (A recent notable 
contribution is by Ronald Dworkin, the Professor of 
Jurisprudence at Oxford and Professor of Law at New York 
University, The Law's Empire (1986).) That writing offers 
important lessons. 

Expertise in communication 

The lessons arise from the simple fact that legislators are 
like novelists or poets or advertising copy writers . . . in 
one basic sense. They are trying to speak to an audience. 
They are attempting to communicate a message. The 
lawmakers' message is usually different in its effect from 
the others - it has legal consequences. But it uses 
essentially the same methods - of words and grammar - and 
uses them in the same or a similar societal context. In a 
general sense at least the ways of understanding the 
messages of the poet or Parliament, the conveyancer or the 
copywriter should be the same. The Solicitor-General of the 
United States has recently made the point very elegantly in 
an essay on Shakespeare's "Sonnet LXV and the 'Black Ink' of 
the Framers' Intention" (1987) 100 Harv L Rev 751. 

Consider the example given by Chief Parliamentary Counsel 
of the electoral forms - forms of great legal and 
constitutional importance in which the voter is directly 
engaged in exercising critical democratic rights through the 
legal means established by Parliament (p 80). That case 
demonstrates the range of professional advice - of form 
designers as well as of lawyers and politicians with 
experience of many elections - that can help improve that 
particular legislative product. The courts too have shown 
that they can help give effect to what they see as the 



broader democratic purpose of such legislation - they can 
collaborate with the legislature in the working out of that 
purpose, e.g. Wvbrow v Chief Electoral Officer [l9801 1 NZLR 
147, CA. But the preferable course is obviously to try to 
get such forms (and the related law) right at the outset. 

Among the lessons that can be learned from the wider 
experience of communication are accordingly such technical 
ones as form design, including such matters, also discussed 
in this volume, as the setting of words and sentences on the 
pages of the statute book, (The Commission's Reports on 
Personal Iniurv: Prevention and Recovery (R4) and Limitation 
Defences in Civil Proceedinus (R6) demonstrate different 
methods of setting out legislation.) 

Broader lessons are about the reading of a text in its wider 
context - the context provided by related writing, the 
(changing) language, and the society in which the text has 
been written and is being read. We mention these matters in 
this rather general way in part to indicate the advantages 
that wider experience and learning about language offer to 
us and in part to warn against the temptation, often seen in 
discussions of statutory interpretation, to plunge 
immediately into the middle of technical rules (or 'so 
called "rules"' as Lord Evershed once said, "The Impact of 
Statute on the Law of England" (1956) 42 Proc B A 247). 

We mention these matters as well to emphasise that the 
writing and the reading of legislation are not separate 
activities. They can be - and usually should be - 
collaborative. They can however involve tensions, 
particularly when there are values external to the text to 
which the reader wants to give weight. And those values may 
have differing significance in different areas of law and 
for different types of statutes. Consider for instance the 
specific approaches to interpretation which are found in 
criminal law (as appears from the relevant paper in this 
volume), taxation, property, and administrative law. 

Constitutional principles 

These different approaches often reflect values about state 
power and individual rights or interests (especially the 
latter). They may often also reflect basic constitutional 
principles. One central one is that the law must be known - 
or at least capable of being known to a professional 
adviser. That is in some ways a counsel of perfection since 
language and human imagination cannot capture all the detail 
in advance. And in any event, even if they could, later 
experience and the particular facts will often be considered 
to be properly relevant to the specific judgment to be made 
in the instant case. Consider for instance the very broad 
direction in the Family Protection Act 1955 that if a 



testator does not make "adequate provision" for the "proper 
maintenance and support" of those protected by the Act the 
court is to make such provision "as it thinks fit". 

The law establishing criminal offences provides a clear 
contrast. In that area legislation and our treaty 
obligations say alike that individuals must be able to act 
with full advance knowledge of their criminal liability 
stated in statute and that retrospective criminal liability 
is unjust, Criminal Justice Act 1985, s4, International 
Covenant on Civil and Political Rights, Article 15. Similar 
contentions are made - without the same wide support - about 
commercial transactions and the incidence of taxation. They 
relate closely to the emphasis of the Rule of Law in one of 
its many versions on the certainty of the law and to its 
distrust of arbitrary discretions. They relate as well to 
the practical and just day by day operation of the law. In 
the words of a major American writer we cannot have a moral 
obligation to obey a legal rule that does not exist, or is 
kept secret from us, or that comes into existence only after 
we have acted, or is unintelligible, or is contradicted by 
another rule of the same system, or commands the impossible, 
or changes every minute, Lon Fuller, The Morality of Law 
(1964) 39. 

Such an emphasis on the law being known, on its being 
accessible, is relevant not just to the substantive law. It 
is relevant as well to the law about the law, as indeed 
Professor Fuller's list indicates. Consider the rules 
requiring publication of legislation and providing for 
reprints and revisions, and the law about the approaches to 
interpretation. A failure to print the law or a perverse 
set of interpretation rules can defeat the communication 
which is necessary to an effective and fair legal system. 
We have already emphasised that matter for instance in our 
discussion of the temporal scope of legislation and its 
publication in the paper on the Acts Interpretation Act 
(paras 26-89). Publication is discussed further in this 
volume which of course also addresses the question of 
approaches to interpretation. 

Some questions for the reader 

It is to approaches to interpretation that we turn in the 
next paper. In it we ask two major questions about the 
general legislation relating to interpretation. 

Should an interpretation statute give a general 
direction or general guidance to those 
interpreting legislation, for instance along 
the lines currently provided by section 5 ( j )  of 
the Acts Interpretation Act 1924 or in other 
ways (para 10-45)? 



a Should it regulate the material additional to 
the printed words of the statute to which the 
interpreter may have regard (para 46-62)? 

New Zealand and most Canadian jurisdictions have for the 
last century or so given positive answers (at least in part) 
to the first and, recently, some Australian legislatures 
have given positive answers to the second. The next paper 
also asks related questions about provisions currently 
included in Section 5 of the Acts Interpretation Act (paras 
63-110). 

Comments on the papers and answers to those particular 
questions are very welcome. Please send them to 

The Director 
Law Commission 
PO Box 2590 
Wellington, New Zealand 

by 28 February 1989. 

With the material it has already gathered on the other 
issues arising from the Acts Interpretation Act (including 
the valuable responses to the first discussion paper), the 
Law Commission will then be in a position to complete its 
proposals for a new interpretation statute. While 
important, such a statute is of course only part of the 
Commission's continuing work on legislation. 



PART A 

METHODS OF INTERPRETATION 





DO LEGISLATIVE DIRECTIONS HAVE A ROLE? 

Introduction 

1 The reference from the Minister of Justice asks the 
Law Commission to examine and review 

the law relating to the interpretation of 
legislation, and 

the provisions of the Acts Interpretation 
Act 1924 and related legislation. 

and to recommend changes, as appropriate, to the relevant 
law and practice. 

2 The Commission's discussion paper, Leuislation and 
Its Interpretation : The Acts Interpretation Act 1924 and 
Related Leaislation (1987) NZLC PP1, does not fully address 
central provisions of the Acts Interpretation Act which 
relate to general approaches to interpretation (p.viii; for 
brief discussions of Section 5(d)-(h) and (j), see paras 90, 
93, 94, 95 and 99). It is much more concerned with other 
aspects of the Acts Interpretation Act - such as those which 
regulate the entry into effect and temporal scope of 
legislation and its publication and proof, which provide a 
standard dictionary for recurring words, and which confer 
powers. 

3 As the preface mentions, the Commission considered 
that the general matter of approaches to interpretation 
called for more extensive treatment, in part through the 
preparation of papers on it and on related drafting 
questions, and also through wider discussion. Accordingly, 
it arranged a seminar held in Wellington on 18 and 19 March 
1988 at which the papers contained in this volume were 
presented. 

4 The papers survey relevant developments in New 
Zealand and elsewhere, especially in Australia, relating to 
the drafting of legislation and its interpretation. Debate 
at that well attended seminar and subsequently at Law 
Society seminars led by Professor John Burrows throughout 
New Zealand has also helped to further define the issues and 
to suggest ways of resolving them. (See his Recent 
Developments in Statutes and their Interpretation, New 
Zealand Law Society, 1988.) As we have already said, the 



seminars and this publication have a second function. 
Because legislation can give only very limited help to the 
process - indeed the art - of interpretation, the Commission 
considers that one important thing it can do is to bring 
together current developments in that whole process and 
comments on them. A wider knowledge of such developments is 
probably of more importance than the detail of particular 
legislative directions about interpretation. Thus there 
have been significant changes in approaches to 
interpretation in several jurisdictions in recent years 
without any legislative prompt leading to those changes. We 
may often gain in considering these issues from an 
examination of the interpretation process elsewhere in the 
law (contracts and wills for instance) and beyond it. To 
the opinion of Justice Frankfurter quoted in the preface can 
be added that of Lord Wilberforce: "It is a matter for 
educating the Judges and practitioner and hoping that the 
work is better done." He did not think that statutory 
interpretation could be helped by general law reform, 277 H 
L Debs (Ser 5) col 1294 (1966). But it is the case that 
legislative reform has been considered and in some countries 
adopted. Parliaments have indicated how their legislation 
is to be interpreted. 

5 Our main concern in this paper is with such 
legislative directions. (They are set out in an appendix, 
pp 239-245.) In the next paragraph we identify the two main 
questions about such legislative material relevant to 
interpretation. But to stress the point the legislative 
answers can at best cover only a very small part of the 
field. It is commonplace that the process of interpreting 
legislation cannot be captured in a few rules which easily 
and automatically produce results in disputed cases. In the 
first place even one particular rule or principle or 
approach will not always produce a clear answer: does the 
"natural and ordinary" or "plain" meaning of "vehicle" 
include a ship or aircraft or skateboard? or to take a 
recent case, is a dredge a ship under the Admiralty Act? 
The comment will usually be made that such a question is 
meaningful only if the context of the word in the 
legislation and perhaps more generally, its purpose, or both 
are also known. That comment indicates three (and not just 
one) elements possibly relevant to interpretation - (a) the 
(ordinary) meaning of the words, (b) the context (statutory 
and wider) in which they are used, and (c) the purpose of 
the provision. As well, the comment raises a further issue, 
the relative weight to be given the different elements. 
Thus if the "plain" meaning of a word is narrow and the 
context or purpose suggests a wider meaning which element is 
to be preferred? Should there be a standard answer to that 
question - a rule about priority - or will the answer vary 
according to other relevant principles and approaches (such 
as the protection of the liberty of the subject)? 



6 In proposing a new interpretation statute, the 
Commission has to answer two principal questions. The first 
concerns the general character of the interpretative task, 
and the second the materials to be considered by the 
interpreter: 

What, if anything, should an Interpretation Act 
say about the basic approach or approaches to 
interpretation? What should it say about the 
(ordinary) meaning of the words, the context of 
the legislation and its purpose? Should it, 
for instance, direct those interpreting 
statutes to have regard to the purpose of the 
particular statute? (The present section 5(j) 
of the Acts Interpretation Act 1924 does that, 
of course.) Should it direct or encourage or 
allow those interpreting statutes to protect 
other values in our legal and broader political 
system - values which might contradict the 
purpose of the particular statute? (Consider a 
direction to interpret legislation consistently 
with the principles of the Treaty of Waitangi 
and the proposal made by the Justice and Law 
Reform Committee in its September 1988 report 
for an interpretative Bill of Rights, 1988 AJHR 
I 8C.) 

What, if anything, should the Interpretation 
Act say about the material which the 
interpreter can or cannot use? The present 
section 5 for instance says that a preamble is 
part of the Act in issue "intended to assist in 
explaining the purpose and object of the Act", 
while on the other hand "the division of any 
Act into parts . . . and the headings of such 
parts . . .  shall not affect the interpretation 
of the Act". 

7 Our two questions are about a creneral interpretation 
statute applying across the whole statute book. A 
particular statute may sometimes answer or at least address 
those two questions. Thus specific statutes increasingly 
contain statements of purpose or object in their titles, in 
a preamble, or in sections early in the Act or in the 
relevant part (see respectively the Matrimonial Property Act 
1976, the Maori Language Act 1987, the Law Commission Act 
1985, s.3, and the Labour Relations Act 1987, ss.3, 36, 58, 
98, 132, 133, 186, 209, 230). It must be implicit that 
those interpreting such statutes are to have regard to the 
formal statements of purpose. And, to move to the second 
question, particular statutes in New Zealand and elsewhere 
require or allow reference for the purpose of their 
interpretation to a relevant treaty, to interpretations 



given elsewhere, and to interpretative material prepared by 
an international organisation (e.g. Civil Jurisdiction and 
Judgments Act 1982 (UK), s3, Customs Act 1966, s.lgD(2) (NZ) 
as enacted in 1987, and International Commercial Arbitration 
Act 1986 (Alberta), s.12(2); s.12(1) essentially follows the 
wording of article 31(1) of the Vienna Convention or the Law 
of Treaties, quoted in para 15 below). 

8 The previous paragraph makes the important point that 
the two general questions asked in paragraph 5 must be 
considered not only in themselves but in particular 
contexts. In many cases the specific legislation may 
resolve the matter. And the two general questions are also 
linked. The second after all is about the means to be used 
to pursue the ends indicated by the answers to the first 
question. 

9 There are important links as well between the 
drafting of legislation - included in the first item in the 
Ministerial reference - and approaches to and methods of 
interpretation. Para 7 mentions one aspect of this link. 
We return to the drafting connection later (para 111). 

The aeneral interpretative task: A purposive approach v 
constitutional vrinciples? 

10 One hundred years ago Parliament directed 
interpreters to adopt a purposive approach. In its 1888 
version, the present section 5(j) of the Acts ~nterpretation 
Act 1924 read as follows: 

Every Act, and every provision or enactment thereof, 
shall be deemed remedial, whether its immediate 
purport is to direct the doing of anything which 
Parliament deems to be for the public good, or to 
prevent or punish the doing of anything which it 
deems contrary to the public good, and shall 
accordingly receive such fair, large and liberal 
construction and interpretation as will best insure 
the attainment of the obiect of the Act and of such 
provision or enactment, according to its true intent, 
meaning, and spirit. (Interpretation Act 1888, 
s.5(7) emphasis added.) 

With the smallest of drafting changes - the deletion of 
"which" (twice) in 1908, and of the comma between 
"enactment" and "according" in 1924 - this provision has 
been carried forward to the present. 

11 The only earlier provision of a comparable scope in 
the New Zealand statute book was section 3 of the 
Interpretation Ordinance enacted in 1851 which provides an 
interesting contrast to section 5(j): 



the language of every Ordinance shall be construed 
according to its plain import, and where it is 
doubtful, according to the purpose thereof. 

12 A provision like section 5 ( j )  appeared as early as 
1849 in legislation in Upper Canada and since then Canadian 
provincial legislatures and the Canadian Federal Parliament: 
have enacted similar provisions. The Uniform Law Conference 
of Canada at its 1984 Conference recommended for enactment 
the following provisions: 

10. Every enactment shall be construed as being 
remedial and shall be given such fair, large 
and liberal construction and interpretation as 
best ensures the attainment of its objects. 

Chaque texte est cense reparateur et 
s'interprete de la f a ~ o n  juste, large et 
liberale la plus propre assurer la 
rkalisation de son objet. 

(Uniform Interpretation Act, Proceedinas of the 
Sixty-Sixth Annual Meetinq 125) 

13 Of the Australian colonies only South Australia 
appears to have had a similar provision; and it has since 
abandoned it in favour of the recent Australian model, first 
introduced by the Federal Parliament in 1981. The model has 
two parts - the first purposive, the second about 
"extrinsic" materials. We consider the second in the 
following section of this paper. The first provision, 
enacted in 1981 as s.15AA of the Commonwealth Acts 
Interpretation Act 1901, reads: 

In the interpretation of a provision of an Act, a 
construction that would promote the purpose or object 
underlying the Act (whether the purpose or object is 
expressly stated in the Act or not) shall be 
preferred to a construction that would not promote 
that purpose or object. 

It follows quite closely one of the provisions proposed by 
the Law Commissions in Britain in 1969, the Law Commission 
and the Scottish Law Commission, The Interpretation of 
Statutes (1969) 51. 

14 The parallel state provisions are the Interpretation 
of Legislation Act 1984 (Vic), s.35(a), the Interpretation 
Act 1984 (WA), s.18, the Acts Interpretation Act 1915 (SA), 
s22, and the Acts Interpretation Act 1987 (NSW), s.33. 
Section 15AB of the Commonwealth Act, enacted in 1984 and 
discussed later (paras 46-62), refers as well to the 
"ascertainment of the meaning of the provision" as a central 
element in the process of interpretation. At the 



Commonwealth level, there was also an associated amendment 
in 1981 to the taxation legislation, see e.g. (1981) 55 ALJ 
175, 711 and 887. While both sets of legislation were still 
in the House the High Court refused to give a literal 
interpretation to provisions of income tax legislation which 
produced a capricious and irrational result and instead gave 
effect to its object, Cooper Brookes (Wolloncrona) Ptv Ltd v 
Federal Commissioner of Taxation (1981) 35 ALR 151. See 
also Richardson, "Appellate Court Responsibilities and Tax 
Avoidance" (1985) 2 Australian Tax Forum 3. 

15 The texts of the Australian provisions and the 
debates that led to them are related to and parallel closely 
similar debates in the 1950s and 1960s in the international 
legal community about the interpretation of treaties. The 
Vienna Convention on the Law of Treaties adopted in 1969, in 
its articles on the interpretation of treaties, first sets 
out the "General rule of interpretation": 

31(1) A treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to 
the terms of the treaty in their context and in the 
light of its object and purpose. 

The article goes on to define the context rather 
restrictively, but by contrast it does not give any 
indication of where information about the object or purpose 
is to be found. In that second respect it is the same as 
section 5(j) and its equivalents, and similar to section 
15AA of the Australian Act which rather more directly 
indicates that the search for purpose or object can go 
outside the text of the Act. (For a valuable account of the 
process that lead to the interpretation provisions and 
commentary on them see Sir Ian Sinclair The Vienna 
Convention on the Law of Treaties (2nd ed 1984) Ch V; see 
also the instructive commentary by the International Law 
Commission to the draft provisions which were adopted 
virtually without change in the Vienna Convention, 1966 
Yearbook of the ILC, Vol 11, 217-223.) 

16 The above account and list of legislative change may 
give the wrong impression. Many jurisdictions similar to 
ours contain no provisions like section 5 ( j )  (nor, to 
anticipate, provisions dealing on a broad basis with the use 
of materials extrinsic to the Act). That was the general 
Australian case until very recently and is still the case 
for Queensland, Tasmania, the Australian Capital Territory 
and the Northern Territory (whose Law Reform Committee has 
just reported against changes of the 2 types adopted 
elsewhere in Australia Report No.12, Report on Statutory 
Interpretation (December 1987)). It remains the case in the 
United Kingdom, notwithstanding the proposals of the Law 
Commission there and the subsequent efforts of Lord Scarman 
and others (see para 13 above); and such legislation appears 



to be rare if not non-existent in the United States and in 
other parts of the Commonwealth. Accordingly it is not 
surprising that the valuable draft ~nterpretation Bill 
prepared by Mr G C Thornton for the Commonwealth Secretariat 
does not contain model provisions on the two principal 
matters we are discussing. 

17 The statutory provisions which we have already set 
out raise several questions, including the following 

(1) are they accurate statements of approaches to, 
or rules of, interpretation which are in fact 
used or should be used by those interpreting 
legislation? 

(2) are they helpful statements (for even if they 
are accurate they might have no practical 
consequences)? 

(3) do they have significant omissions? 

18 The papers delivered to the seminar, other writing on 
the New Zealand, Canadian and international provisions and 
especially the experience of the courts are relevant to 
those questions. It would be impossible to summarise that 
material. Rather we draw on some of it to illuminate the 
answers to the questions. 

19 We begin with an aspect of question 3 about 
omissions. The aspect is indicated by the heading to this 
section of the paper. We must state - even if we cannot 
resolve - a continuing conflict in the role of a court 
interpreting legislation. All the emphasis in the 
provisions - Canadian/New Zealand, international, Australian 
- is on giving effect to the meaning of the terms of the 
particular legal instrument itself in its context according 
to its purpose. They refer in no way at all (at least not 
expressly) to relevant values or principles which stand 
independently of the legislation (or treaty) and which 
indeed might contradict it. And yet of course a large part 
of the process of interpretation does have specific regard 
to such external values and principles. (Canada of course 
does have a supreme law entrenching fundamental values.) As 
the paper on criminal law shows, provisions creating 
criminal offences will generally be read in the context of 
the body of general principles about criminal liability. 
The interpreter might refer to such general principles 
because, for instance, statute directly requires that (as 
with the statutory reservation of common law defences in the 
Crimes Act 1961, s.20)) or the statute uses words which are 
drawn from the common law and continue to have a common law 
meaning (such as "wi?fully" and "recklessly"), or the 
central question of liability cannot be resolved simply by 
looking at the words in question, even in their statutory 



context and by reference to their purpose. In that last 
case the general body of law about the factual and mental 
elements of a crime has to be employed. That general body 
of non-statutory law is assumed to exist and to underlie the 
particular legislation creating the offence. 

20 The relationship between particular statutes and 
general law also frequently arises in institutional and 
remedial contexts. Consider a breach of a statutory 
requirement - 

can a person aggrieved by that breach seek an 
injunction or damages although the legislation 
expressly provides only for criminal 
prosecution? 

does the breach make invalid the relevant 
decisions or actions, or can the breach be 
excused in some way? 

in which court and subject to what procedures 
can a prosecution be brought? 

21 The last question will of course be answered by 
specific statutory provisions and section 5(j) of the Acts 
Interpretation Act may be relevant to the second. But often 
the second and generally the first will be handled under the 
common law. Several, among them the Law Commissions in the 
United Kingdom, have argued that Parliament should deal with 
the first (see Report, referred to in para 13 above, paras 
38, 78, 81(c) and draft clause 4, p.51). That matter in 
general is however left to the courts. The discussion of 
generally relevant legislation mentioned in Part X of the 
discussion paper on the Acts ~nterpretation Act 1924 is also 
relevant. 

22 Many other parts of the law also have their own 
developed body of approaches and understandings. Consider 
property law, taxation or family law. And the law of 
judicial review can in part be seen as an appendix - a 
sophisticated one - to the law of statutory interpretation. 
That last example helps illustrate the conflict set up in 
the heading to this part of the paper. Take Professor 
Burrows' example of "privative clauses" (p 129 below). On 
their face they appear to be designed to prevent or at least 
limit review by the courts of administrative decisions. 
What may be involved in their interpretation is restraining, 
rather than giving effect to, the meaning of the legislation 
in context according to its purpose. 

23 The most famous modern case on "privative clauses", 
Anisminic v Foreiqn compensation Commission [l9691 2AC 147, 
illustrates the conflict very well. On the one side is the 
general judicial attitude to such provisions as shown by the 



very words judges and lawyers use - the clauses appear to 
"deprive" the court of jurisdiction or to "oust" that 
jurisdiction (even if the courts had never been involved in 
the area) - and by the traditional narrow judicial reading 
of such provisions which gives them very limited, if any, 
effect. That reading is supported by references to the 
constitutional right of citizens to go to court to have 
their rights protected and their legal disputes determined. 

24 On the other side is the wording, context and 
apparent purpose of the particular statute. After the 
Second World War countries settled some of their disputes 
about the taking by one country of the property of the 
citizens of the other by way of a lump sum payment. That 
was taken in full settlement of the individuals' claims 
against the taking state and it was then for their state to 
arrange for its allocation among the claimants. To 
determine the distribution among successful claimants to 
such .funds the United Kingdom Parliament established the 
Foreign Compensation Commission (consisting of members 
appointed by the Lord Chancellor) . That distribution would 
often be on a pro rata basis. It also provided that 
determinations of the Commission were not to be "called in 
question in any court of law" (Foreign Compensation Act 
1950, ss.1, 2, 3 and 4(4)). Seven years later the Franks 
Committee in its Report on Tribunals and Inquiries 
recommended that no statute should contain such words as 
those just quoted purporting to oust the prerogative 
remedies, used for the control of administrative powers 
(Cmnd 218, para 117). Parliament so provided in the 
Tribunals and Inquiries Act 1958, s.ll(1). That is to say 
it acted in conformity with the traditional position of the 
courts and legal principle. But in the same section it 
maintained specific parts of the earlier protective 
legislation: 

(3) Nothing in this section shall [il affect section 
26 of the British Nationality Act 1948 [which 
provided that Ministerial and similar decisions under 
that Act were not to be subject to review1 or [iil 
apply to any order or determination of a court of law 
or [iii] the Foreign Compensation Commission or [ivl 
where an Act makes special provision for application 
to the High Court ... within a time limited by the 
Act. 

25 The fourth exception gives priority to particular 
legislative provisions already made for access to the courts 
and the second shows that the basic removal of privative 
clauses does not extend beyond tribunals to courts. The 
first and third are therefore the only real exceptions to 
the wholesale repeal of provisions which protect the 
decisions of tribunals and officials from court review (or 
purport to) and indeed the Commission is as at 1958 (and 



19 63 
onlv 
drawn 

when the Commission ruled in the Anisminic case) the 
tribunal so protected. To the extent that lines are 
(as they are) in deciding on a new and very limited 

scope to the protection provided by the "privative clause", 
what significance is to be given to that legislative 
history? How is that narrow exception written in very 
direct terms to be seen against the general removal of the 
protective provisions and in the light of the long 
established attitude of the courts? 

26 The particular answer given in the House of Lords is 
not important for us here (consistently with that long 
established attitude it read the provision narrowly). What 
is important is that such conflicts between particular 
statute and general legal or constitutional principle do 
arise in the interpretative process and that they will 
continue to. Can general legislation help in an appropriate 
way to resolve them? A provision like section 5(j) pushes 
the matter in just one direction, that of the legislation's 
purpose. The practice of the courts can do that too. 

27 Indeed the courts might move in such a direction and 
away say from an interpretation which prefers common law 
rights without any legislative direction or encouragement. 
Thus Lord Scarman speaking in Melbourne in September 1980 
said that while Australian Judges had hesitated to apply a 
purposive construction, "in London, no-one would n o w  dare to 
choose the literal rather than a purposive construction of a 
statute: and 'legalism' is currently a term of abuse", 
(1980) 7 Monash U L Rev 1, 6 [emphasis added]. At that time 
the Australian reform had not been introduced, although as 
we have already noted (para 14) attitudes did appear to 
begin to change significantly just a few months later. 

28 A provision like section 5(j) has moreover never been 
seen in a general way as precluding arguments of the kind 
that succeeded in Anisminic. In that sense it is not a 
complete statement of approaches to legislation. For 2 
leading observers of the English scene 

the judges seem to have in their minds an ideal 
constitution, comprising those fundamental rules of 
common law which seem essential to the liberties of 
the subject and the proper government of the country ... they do not override the statute, but are 
treated, as it were, as implied terms of the statute 
(Keir and Lawson Cases in Constitutional Law (5th ed 
1967) 11) 

That comment is made of course in a country without a 
provision like section 5(j). But Professor Burrows' 
comments (approving for instance of narrowing readings of 
privative clauses) and those of Mr Justice Gallen, along 
with say the development of the law of judicial review in 



New Zealand, do not suggest that in that respect the 
position is necessarily different for a country that does 
have a purposive direction. For centuries the judges have 
been willing in greater or lesser degree to protect the 
"ideal constitution". 

29 At bottom the matter is constitutional. Parliament, 
composed of the representatives of the people, has enacted 
the legislation in issue. It has done this usually on the 
proposal, and always with the agreement, of the Ministry 
which in turn has the confidence of the House. It has very 
large powers to make law. Democratic principle argues that 
its will is to be given affect to. On the other side are 
enduring principles (or at least so they appear to the 
courts) which are not to be ignored, at least unless 
Parliament has made itself very clear. The ideal 
constitution, the implicit Bill of Rights, can of course be 
made explicit, either in an entrenched form limiting the 
power of Parliament through ordinary process or in any 
interpretative, presumptive form as in the proposal just 
made by the Justice and Law Reform Committee of the House 
(Final Report . . . on a White Paper on a Bill of Riahts for 
New Zealand, 1988 AJHR I 8C). Such a Bill, according to the 
Committee, could give a direction along these lines: 

The interpretation of an enactment that will result 
in the meaning of the enactment being consistent with 
this Bill of Rights shall be preferred to any other 
interpretation. 

30 Such a direction to the courts would relate to the 
civil and political rights included in the original 
(entrenched) draft - a set of rights in significant part 
based on New Zealand's treaty obligations as well as on the 
principles contained in Magna Carta and the Bill of Rights 
of 1688. See A Bill of Riahts for New Zealand, 1985 AJHR A 
6, paras 3.4, 4.21-23, 4.26, and the commentary to the draft 
Bill included in part 10, with its frequent references to 
the International Covenant on Civil and Political Rights. 
As Professor Burrows indicates, the courts are already 
increasingly willing to have regard to such obligations in 
interpreting legislation. 

3 1 Four possibilities present themselves - 

(l) a direction along the lines of section 5(j) to 
interpreters to have regard to the purposes of 
the legislation 

(2) a direction to interpret legislation 
consistently with listed rights 

(3) both or 



(4) neither 

32 No one position is plainly correct. Courts can and 
have adopted either purposive or protective approaches (or 
both at the same time) without legislative direction, the 
choice between conflicting approaches will often have to be 
left to them, and at times such directions appear to have 
had little effect. They have also adapted their methods of 
interpretation over time without the direction having 
altered. This can be seen in New Zealand from recent 
judgments such as Northern Milk Ltd v Northland Milk Vendors 
Assn (1988) 7 NZAR 229, CA, and in and from the writings of 
Ward, Burrows and Granville Glover, referred to by Burrows. 
Furthermore even if the courts are alert to such directions, 
they may not in fact be helpful. So against the decisions 
of the Canadian Supreme Court using the purposive provision 
referred to in this volume can be set another recent 
judgment in which the provision was not helpful, Re Trustees 
of St Peter's Evanqelical Lutheran Church and the Citv of 
Ottawa (1983) 140 DLR (3d) 577, very interestingly discussed 
by Eric Tucker (1985) 35 UTLJ 113. Very often the statute 
will indicate no purpose, or at least none that is 
sufficient to the task (the judges, it has been said, need a 
detailed guide rather than merely a general sense of 
direction). And to turn to protective statements, much 
legislation of course does not trench on protected rights. 
Too rapid an adoption of "an approach" may also deny or 
diminish the significance of the particular statute in its 
specific context and the words used in it. 

33 And yet strong arguments can be made for directions 
or guides of both types. Those in the rights protection 
category are well rehearsed in the writing on bills of 
rights, and are being discussed in another context as well. 
Accordingly only a very brief mention is needed here - New 
Zealanders have fundamental rights and freedoms which are 
broadly agreed and arise from our strong and diverse 
heritage and which should in general be protected against 
the power of the state, at least as exercised through the 
usual majority decision making. 

34 The basic constitutional argument for the section 
5(j) type of direction is the democratic one. The courts 
are to give effect to the law enacted by Parliament. True, 
it is for the courts to determine the meaning of the words 
that Parliament writes. That is their constitutional role. 
Are directions or guides of the section 5(j) type needed or 
helpful in that context? Does experience show that they can 
in some situations provide a useful reminder of the need of 
the interpreter to pursue the purpose of the law maker? 
That reminder can refer the interpreter to the relevant 
statements of the law maker's purpose and meaning. It can 
help rebut the unthinking use of presumptions which might be 



used to defeat Parliamentary purpose. The direction can 
enhance the likelihood of an interpretation consistent with 
democratic theory. 

35 The experience of many courts supports that view. So 
in Canada to the Ombudsman cases (discussed below, 
pp207-228) might be added another recent unanimous judgment 
of the Supreme Court of Canada in which the Canadian Human 
Rights Act was in issue. Parliament had included a specific 
statement of purpose in the Act. The Court, again speaking 
through Dickson CJC, made the following comment on "the 
proper interpretive attitude towards human rights codes and 
acts" : 

Human rights legislation is intended to give rise, 
amongst other things, to individual rights of vital 
importance, rights capable of enforcement, in the 
final analysis, in a Court of law. I recognize that 
in the construction of such legislation the words of 
the Act must be given their plain meaning, but it is 
equally important that the rights enunciated be given 
their full recognition and effect. We should not 
search for ways and means to minimize those rights 
and to enfeeble their proper impact. Although it may 
seem common place, it may be wise to remind ourselves 
of the statutory guidance given by the federal 
Interpretation Act, R.S.C. 1970, c.1-23, which 
asserts that statutes are deemed to be remedial and 
are thus to be given such fair, large and liberal 
interpretation as will best ensure that their objects 
are attained. See s.11 of the Interpretation Act, as 
amended, As E.A. Driedger, Construction of Statutes 
(2nd ed 1983) p87 has written: 

"Today there is only one principle or approach, 
namely, the words of an Act are to be read in 
their entire context and in their grammatical 
and ordinary sense harmoniously with the scheme 
of the Act, the object of the Act, and the 
intention of Parliament." 

The purposes of the Act would appear to be patently 
obvious, in light of the powerful language of s.2. 
In order to promote the goal of equal opportunity for 
each individual to achieve "the life that he or she 
is able and wishes to have", the Act seeks to prevent 
all "discriminatory practices" based, inter alia, on 
sex. It is the practice itself which is sought to be 
precluded. The purpose of the Act is not to punish 
wrongdoing but to prevent discrimination. 

(W v Canadian Human Riuhts Commission (1987) 27 Adm 
LR 172, 191-192) 



(The Court referred to earlier judgments in which the 
special character of the legislation was emphasised.) 

3 6 A final point is that an adverse inference might also 
be drawn from a repeal of such a broad direction after it 
has been on the statute book for 100 years. Our inclination 
is accordingly to propose that our interpretation 
legislation should continue to include a provision with some 
similarities to section 5 ( j ) .  We recognise however that the 
arguments to the contrary are weighty. We welcome comment 
on this issue. 

37 How should such a provision be worded? Should we 
retain the Canadian drafting of 140 years ago? The 
Canadians have themselves of course shortened it (see para 
10 above). The various texts include 4 common elements - 

- the idea of interpretation (or construction), 

- the meaning (or purport) (ordinary or natural 
or special or unadorned) of the terms, 

- the context of the terms or of the legislation, 
and 

- the purpose (or object or spirit) of the 
legislation. 

Before we take up those matters and suggest a text, we 
mention two matters not included in that list. The first is 
the remedial emphasis in the first part of the Canadian/New 
Zealand provisions. The passage is interesting for its 
preambular character (the New Zealand provision still runs 
on in its second part "and shall accordinalv receive such 
fair, large, and liberal interpretation ..."). That is of 
course unusual in legislative provisions. The provision in 
any event directs that the intent (or object in the present 
Canadian formulation) is to be given effect to in the 
interpretation of the terms of the legislation. Meeting 
that direction must require reference to the mischief and to 
the remedy. There is also the difficulty that not all 
legislation is remedial. Some is merely declaratory or 
consolidating. Accordingly we do not think that the 
preambular language is needed if there is sufficient 
reference to purpose in the text. 
38 A second exclusion from the list of 4 common elements 
is the word "intentionw. The word is often associated with 
the legislators or legislature (as in "the intention of the 
legislators"). This is problematical as a matter of fact 
(e.g. different knowledge, interest, and for that matter 
intent, unforeseen situations and changing attitudes and 
technology) and the word does not, in any event, appear to 
add anything to the other elements: is not the relevant 
intention (so far as it actually exists) to be found 



manifested in the "wordsw in "contextw and reflected in the 
"purpose" of the text (however that is to be discovered)? 

A DroDosed Dur~osive ~rovision 

39 We propose the following wording - 
Every enactment is to be interpreted so as to 
ascertain the meaning of its terms in their context 
and in the light of its purpose. 

40 We comment first on the provision as a whole and then 
on some of its elements. This draft contains the 4 items 
mentioned in para 37 - interpretation, the meaning of the 
terms in question, the context, and the purpose. In the 
first and last cases one word has been preferred to another: 
"interpretation" is more commonly used than "construction", 
and the adjectival form of the noun "purpose" gives it an 
edge over "object". The text does not give any particular 
weight to the 3 subject matters of the process of 
interpretation - the meaning of the words (or terms), the 
context, and the purpose. Again much is left to the 
interpreter (although see para 44). Against that however 
the very idea of interpretation with its emphasis on the 
meaning of the text does indicate a limit on the process. 
The more direct and less cluttered reference to "meaning" 
and the inclusion of "context" give the suggested provision, 
we think, a usefully wider content than the present section 
5 ( j ) .  

4 1 The word "enactment" requires some explanation . As 
the Discussion Paper on the Acts Interpretation Act 1924 
shows (paras 10, 19, 55, 68) we need greater consistency in 
usage in an interpretation statute (and probably more 
widely) in references to legislation - Act or regulation, 
whole or part ... . Our present approach is to use the word 
"enactment" in a general way as meaning, according to 
context, an Act or a set of regulations (or indeed a set of 
Acts or of regulations or an Act and the regulations), or a 
Part, or a section (or regulation) (or a group of 
provisions), or a subsection (or clause) ... . Accordingly, 
in the present context, "enactment" might relate say to 
environmental statutes as a group, or the Town and Count~y 
Planning Act 1977, or one part of the Local Government Act 
1974 (given that that large Act has quite disparate parts 
and purposes), a group of sections, a section, a subsection 
or even a group of words - and that is so as well of the 
final words: "in the light of its purpose". The reference 
is to the purpose of the enactment as variously understood. 
The Canadian Uniform Interpretation Act might provide a 
useful precedent. It defines "enactment" as "an Act or a 
regulation or any portion of an Act or regulation". 

42 Our next comment on the text is on an omission - of 



"fair, large, and liberal". We have 2 reasons for not 
including those words. First, they do not appear to have 
helped in a significant way. They do not appear to add to 
that part of the direction emphasising object and spirit. 
The second reason is that some times a purposive 
interpretation will be narrower than one emphasising just 
the (literal) meaning and that may be difficult to reconcile 
with a "large" (or even a "liberal") interpretation, e.g. 
Holv Trinitv Church v United States (1891-2) 143 US 457, 
Mullan v OoRourke [l9671 NZLR 295, 298. 

43 Some have suggested that the reference to meaning is 
not necessary since it is implicit in the very word 
"interpret" (commonly defined as to explain the meaninq of 
something ...). Further, the reference might give undue 
emphasis to the literal meaning of the words. An answer to 
the second point is of course the reference in the proposed 
text to purpose. And to the first it can be said that the 
terms and their meaning are at the heart of the enterprise 
of interpretation. 

44 The word "context" is deliberately left without 
qualifying or defining words. The context might be other 
provisions in the particular statute or in the statute book 
as a whole, the wider legal context (including the earlier 
state of the law), or the wider societal and historical 
context. And the purpose might also appear from an 
extensive range of sources. Before we move onto that matter 
we stress the preposition in the final phrase. The meaning 
of the words is to be determined in the lisht of the 
purpose. The purpose does not determine the interpretation 
in an unfettered way. As Justice Frankfurter said in his 
1947 paper, while the interpreter is not confined to the 
text, the interpreter is confined 4y it. 

45 We now turn to consider the materials the interpreter 
may use in finding the meaning in context and in the light 
of the purpose, or, we should say for reasons given in the 
preface and repeated in paras 47 and 48, aspects of that 
matter. 

Material relevant to interpretation 

46 Section 5 of the Acts Interpretation Act 1924 lists 
some aspects of the printed Act that may and may not be 
taken into account in interpreting it: the preamble 
(S.5(e)) ; divisions and their headings (s.5(£)) ; marginal 
notes (s.5(g)); and schedules and appendices (s.5(h)). 
Other interpretation statutes with their origins in the last 
century contain similar provisions. (See e.g. clauses 11 
and 12 of the Uniform Interpretation Act adopted in 1984 by 
the Uniform Law Conference of Canada, para 12 above.) 



47 The Vienna Convention on the Law of Treaties 
regulates the matter on a broader basis, and, in the last 
few years, several Australian jurisdictions have moved in a 
similar way, using identical phrasing on some of the 
critical matters. The relevant provisions are set out in an 
appendix (pp 241-245). Those legislative changes in some 
cases follow changes in judicial practice. Before entering 
the detail of the judicial and legislative changes and at 
the risk of wearisome repetition, we again stress the 
broader view of the reading of statutes and the process of 
interpretation made in the preface. We have found there is 
a danger in immediate immersion in particular debates about 
say the use of Hansard and of committee reports. Any 
reading of any text draws on material outside the marks on 
the page, on knowledge of the language (its structure and 
system, its grammar, the meaning of words, possibly assisted 
by dictionaries), the society, the particular subject 
matter, the development of the law in that area, and the 
broader constitutional and political principles against 
which the text is to be read. (Once again we see the close 
link between the two questions we have stated.) 

48 Very often that general knowledge and experience is 
simply taken for granted and used. Indeed lawyers and 
judges (and other users of the legislation) could not put it 
to one side. They know the language, the society, its 
history and the law (both generally and in the particular 
area). The extent of that knowledge - especially of the law 
in a particular area - will of course vary from one person 
to another. It is however to be supplemented by evidence 
and counsels' argument, and by the reading of law reports, 
text books and other relevant materials. The extent of that 
usage and the extent of express references to it in 
judgments obviously vary from one time to another and from 
one context to another. Those variations in practice can 
sometimes be important for the style and scope of reasoning 
and for the decisions reached. The Ombudsmen cases help 
make that point (pp below). The point we wish to stress 
here is however that for much of the time this usage is 
inevitable and non-controversial. 

49 It is against that wider context that the recent 
limited legislative and judicial developments are to be 
seen. The developments relate to (1) a relatively narrow 
range of material, (2) which may possibly be used only in 
defined circumstances, and (3) possibly for specified 
purposes only, and (4) in respect of which questions of 
proof may arise. 

(1) The material 

50 The material in issue in the recent judicial and 
legislative developments relates closely to the preparation 
of the particular statute being interpreted, especially 



(a) reports from which the statute arises 

(b) the Bill as introduced into the House and as 
amended in the course of its progress 

(c) the explanatory note to the Bill 

(d) speeches made in the course of Parliamentary 
debate or the Bill (in particular of those with 
some responsibility including the Minister in 
charge of the Bill and the member who chaired a 
select committee which considered it) 

(That list might be compared with the matters mentioned in 
paras 47 and 48 above.) Judges in New Zealand and 
Australia, with or without the aid of legislation, have used 
such material. As Professor Burrows notes, New Zealand 
Judges have done this without indicating why they have 
abandoned long recognised prohibitions (pp 134ff below). 

The circumstances 

51 The Australian legislation, following the exact words 
as well as the policy of the Vienna Convention on the Law of 
Treaties, allows reference to supplementary means of 
interpretation including the legislative history in 3 
circumstances - (1) where that history confirms the meaning 
already reached by looking at the text in its context 
(defined narrowly) and in the light of its purpose; (2) 
where that confined process leaves the meaning ambiguous or 
obscure; and (3) where the confined process leads to a 
meaning which is manifestly absurd or unreasonable. That is 
to say the legislation states a threshold which is also to 
be found in some judgments. In many cases however courts 
have used a great variety of contextual material without 
mentioning or claiming to overcome such a threshold. 

(3) The purposes 

52 That legislation and those judgments also indicate 
the purposes of the reference to the material - to confirm 
the meaning of the text in the first case and to determine 
the meaning in the other two. In some jurisdictions the 
courts, but no Parliaments that we are aware of, have 
imposed another limit on the purpose : the material could be 
used to identify only the mischief which the law was 
designed to remedy, but not the remedy (and its meaning) 
itself. That line is sometimes impossible to maintain, and 
has been abandoned by some who promoted it. 

53 The Australian legislation sets out 2 negative 
balancing factors - one of principle, the other more 
practical - which the interpreter is to have regard to in 



deciding whether to consider the material or the weight to 
give to it. The first factor goes back to the function of 
interpretation and to the constitutional importance of the 
words Parliament uses - 

the desirability of persons being able to rely on the 
ordinary meaning conveyed by the text of the 
provisions taking into account its context in the Act 
and the purpose or object underlying the Act 

That essentially recalls, perhaps with a change of emphasis, 
the 3 main elements involved in interpretation - the 
(ordinary) meaning of the words, the context (perhaps 
limited to the Act), and the purpose of the Act. It is also 
a practical factor, avoiding the inconvenience and cost of a 
wider search. 

54 The other factor is of a more focused practical kind - 

the need to avoid prolonging legal or other 
proceedings without compensating advantage. 

The advantage is of course in the interpreter having on hand 
material relevant to the determination of meaning. Its 
value to the court can also be enhanced and some practical 
problems relieved by the kinds of procedural steps by way of 
the giving of notice to which Mr Brazil, Secretary of the 
Commonwealth Attorney-General's Department, Canberra, calls 
attention. 

( 4 )  Proof of the material 

55 In general, the material mentioned has been 
introduced in argument and used without any question about 
its proof. But questions have been and can be raised as the 
Clerk of the House indicates (p 235 below). The Evidence 
Act 1908 provides for the proof of the Journals of the House 
of Representatives by way of copies purporting to be printed 
by the Government Printer (s.30), but not expressly for any 
other House documents, including Bills and Hansard. The 
treaties of any country may be proved by the production of a 
copy authenticated with the seal of that country, or texts 
of them may be used if they are thought to be authentic 
(ss.37 and 38). (Those provisions do not appear on their 
face to apply to treaties to which New Zealand is a party.) 
And the Act allows the use of such published books as are 
considered to be of authority in matters of public history 
(s.42). These express provisions do not appear to be 
exhaustive; the issue of proof usually arises only if the 
point is taken by a party (and it appears not to have been a 
problem in practice); and there is a question whether the 
issue is one of proof of evidence anyway: is it simply a 
matter of argument? 



56 The question for the Law Commission once again is 
whether legislation can serve a valuable purpose in this 
area. As Mr Brazil indicates, the Australian legislation 
does appear to have been helpful (pp 151ff below). 
Legislation could prohibit, control or permit the use of 
certain material relevant to interpretation. We say 
"certain" material since, to repeat, it is not possible - 
even if it were desirable - to regulate the use of all the 
material relevant to the reading and interpretation of 
statutes (e.g. paras 47 and 48). The "certain" material is 
such as is indicated in the Australian enactments (e.g. para 
50). A possible prohibitory rule would prevent the use say 
of Hansard, as was thought to be the law or at least the 
practice until recently. A rule controlling use could have 
threshold and purposive statements as in the general 
Australian provisions and specify (probably non 
exhaustively) the material subject to it. A permissive rule 
would similarly specify the material but would not control 
its use. 

57 A prohibitory rule would presumably prevent the use 
of some of the newly used material such as Hansard. We do 
not think that such a prohibition can be justified. The 
courts have long used closely related material such as 
reports of law reform bodies which lead to the legislation 
in issue. They might be misled by not considering just one 
category of immediately relevant and helpful material. And 
experience shows that the material can be helpful. There 
appears to be no good reason for separating off just some 
particular categories of information by legislative rule. 
Rather the tests appear to us to be the general ones of 
relevance and weight - is the material in point and will it 
help? - questions which arise of course at the moment when 
any material such as other legislation, case authority from 
here and elsewhere and, legal writing, is used in argument 
about the meaning of a statute. 

58 But what about a permissive rule? It could not be 
exhaustive. Rather it would remove any doubt that might 
remain about the use of the particular material it 
specifies. It would put on the statute book the practice 
which has recently developed. It would in that sense give 
the practice greater notice and perhaps 9reate.r authority, 
by precluding the denial of the reference which the practice 
now allows. The Victorian legislation provides the 
example. (For a valuable account see Scutt, (1984) 58 ALJ 
483.) We are not persuaded by this reasoning. The time for 
freeing the courts from any relevant prohibition appears to 
us to have passed. They have freed themselves. Adequate 
notice of the more liberal practice has now been given, in 
reported cases and the discussions of them. 

59 A controlling rule would go further than merely 
allowing use and authorising it. Like the other Australian 



provisions, it would allow the use of certain material only 
in certain circumstances for limited purposes. 

60 The Australian experience does suggest that the 
legislative rules are helpful. But that experience also 
shows that courts can make use of the material in issue 
without the permission or guidance or both provided by such 
rules. Much North American and international experience, as 
well as recent New Zealand practice, shows that as well. 
Moreover, just how valuable is the guidance provided by the 
Australian legislation? Note that in the first place the 
list of material which can be considered is not exhaustively 
listed. Second, it tends to assume a divided process of 
hearing and argument which does not always (or even often) 
occur in practice: that the court will reach a meaning of 
the text based simply on the words in issue, and before it 
knows about, and gives significance to, material not forming 
part of the Act. Third, it assumes that a court can find 
that a meaning of a text is manifestly absurd or 
unreasonable simply by looking at the text and without going 
beyond it. And it allows reference to confirm but not to 
contradict the textual meaning. We recognise that the last 
3 features mentioned are to be found in the Vienna 
Convention and in various judicial statements - statements 
which for the most part precede legislative statements as 
the courts were developing their practice. 

61 Are those limits appropriate and useful ones to place 
on the exercise of the powers of an interpreter. We do not 
think that they are, at least at this stage. As we have 
noted, the Australian legislation does not provide a full 
list of the material which can be used or expressly exclude 
any. And insofar as it attempts to place limits on the 
purposes to which the material can be put the limits do not 
appear to us to be appropriate ones which can operate 
effectively in practice. Moreover at this stage these 
matters are probably better left to judicial development. 
That development we expect will stress caution, for instance 
in respect of extensive, costly and unhelpful searches of 
supplementary material. 

62 Accordingly, we do not propose at present to include 
in a draft interpretation Bill a general provision relating 
to the use of material found outside the Act in question. 

Special Elements of the Act 

63 A more specific question arising from paras (e)-(h) 
of section 5 of the Acts Interpretation Act 1924 still 
remains for us. Should a new Act make express references to 
the various parts of the printed Act which might or might 
not be thought to be part of the Act - the preamble, the 
various divisions and their headings, the marginal notes, 
and schedules and appendices? 



The Canadian Uniform Act also mentions references to former 
enactments added as a historical record at the end of 
provisions. (Such references are routinely included in New 
Zealand Acts.) The Canadian Act makes it clear that those 
matters "form no part of the enactment but shall be 
construed as being inserted for convenience of reference 
only". 

What, if anything, should a new Act say about all these 
matters? 

(1) Preambles 

64 Historically, preambles have been used to describe 
the object or reason for an Act. Under section 5(e) of the 
Acts Interpretation Act 1924 the 

"... preamble of every Act shall be deemed to be part 
thereof, intended to assist in explaining the purport 
and object of the Act." 

From time to time preambles have been both praised and 
criticised. l 

Depending on the nature of the preamble and the question to 
be determined by a court, a preamble may either expand or 
restrict the interpretation of a provision, if it is 
referred to at all. 

65 Although preambles are not common they regularly 
appear in certain New Zealand Acts. In particular 

private or local Acts 

Finance Acts 

m Acts of international significance 

Acts of constitutional significance 

Acts of an historic or ceremonial nature. 

66 In general we are of the view that where a preamble 
seeks to state an object or purpose, that can be better 
achieved by a substantial provision of the Act. However, 
from time to time preambles can serve a useful function. 

67 The original need for section 5(e) presumably arose 

because of doubt about whether a preamble forms 
part of an Act, and 

m because of doubt about its effect on subsequent 
provisions of the Act in which it is contained. 



68 The present section 5(e) answers those questions. We 
do not quarrel with the answers but question the need for 
them at all. Preambles are part of a œ ill. They are 
included as part of a Bill that is before Parliament. We 
think Courts should and will take them into consideration 
without the need for a specific legislative direction. It 
would not appear to be necessary to say (or worse to deem) 
that they are part of the Act and relevant to the 
interpretation of it. 

69 The common law rule about preambles is that they may 
only be considered when the words of an Act are ambiguous. 
Repeal of section 5(e) would not, of itself, revive the 
common law rule. But would the courts tend to that view if 
only because the accepted authorities are British based and 
have had no equivalent to our section 5(e)? On balance we 
think not, but solicit views on this point. 

70 A preamble is not "enacted" - it comes before the 
enacting words. It is an introduction but is not a part of 
the Act in the same way that a section is. But section 5(e) 
says that a preamble is part of an Act. Without a section 
5(e) we would leave the courts to decide what a preamble was 
and what its effect on later provisions should be. 

71 It is possible (probable?) that a court would tend to 
adopt the common law approach and say preambles are only 
referred to if there is ambiguity in the text. It is 
equally possible (probably?) that the proposed purposive 
provision would lead them back to what section 5(e) now says. 

72 A mid course might say that a preamble is part of the 
enactment to which it is attached - leaving the court to 
give it appropriate consideration but avoiding arguments 
about whether it is a part of an enactment and the 
implications if it is not. We solicit views on this matter. 

(2 Division of an Act into parts, divisions . . . and 
headinqs etc not to affect interpretation. 

73 Section 5(f) of the Acts Interpretation Act 1924 
reads : 

(f) The division of any Act into parts, 
titles,divisions, or subdivisions, and the 
headings of any such parts, titles, divisions, 
or subdivisions, shall be deemed for the 
purpose of reference to be part of the Act, but 
the said headings shall not affect the 
interpretation of the Act: 

74 Early English legislation was drafted in "blocks" of 
text. There were few headings or divisions which aided the 



reader. (See for example the old statutes reproduced in the 
Commission's Report No 1 Imperial Legislation in Force in 
New Zealand.) Similarly early New Zealand legislation 
contained few divisions of the text. 

75 Over time the practice developed of creating parts 
and including headings after a Bill had been enacted by 
Parliament. The work was done by officers of Parliament 
(the Clerk and Parliamentary Counsel). However, Parliament 
did not explicitly approve of the divisions and headings and 
so they were not to "affect the interpretation" of the words 
enacted by Parliament. 

76 Modern drafting practice now includes parts and 
headings in a Bill as a matter of course. Sometimes these 
are amended in the course of the passage of a Bill through 
Parliament. 

77 We are not aware that parts or headings are created 
or changed after a Bill is given third reading and 
accordingly see no reason why the structure and headings 
should not be a part of the Act. The structure of 
legislation can aid in interpretation and courts 
increasingly refer to the scheme of legislation 
notwithstanding the present statutory prohibition about 
divisions and headings. Our preliminary view is that there 
should not be an equivalent to section 5(f) in the new Act. 

( 3 )  Marainal notes 

78 We use the term "marginal notes" as it is well known 
even if inaccurate. Marginal notes now no longer appear in 
the margin of an Act, but in bold type immediately following 
the section number. Marginal notes have traditionally been 
used as an indication of the contents of the section to 
which they refer. They enable the reader to find what is 
sought quickly and comprise the analysis placed at the 
beginning of Acts. 

Thornton comments on marginal notes as follows: 

"... a marginal note must be terse and it must be 
accurate. Its language must be consistent with that 
of the section to which it refers. It must describe, 
but it should not attempt to summarise. It should 
inform the reader of the subject of a section. "2 

79 Section 5(g) of the Acts Interpretation Act 1924 says 

"(g) Marginal notes to an Act shall not be deemed to 
be part of such Act;" 

Despite this legislative direction they are placed on a page 
of an Act in such a way as to appear to form part of the 



section to which they relate. They are in bold type and it 
is impossible not to read them in the course of reading a 
section. 

80 In Parliamentary Practice in New Zealand (1985) 
Government Printer p 222 by David McGee, now Clerk of the 
House of Representatives, Mr McGee says: 

"Neither the marginal note nor the Analysis (of the 
Bill) form part of the Act as passed, and 
consequential amendments and corrections to these ,are 
made by the Clerk of the House when preparing the 
bill for the Royal Assent, not by the House during 
its passage." 

We understand that any changes to marginal notes made by the 
Clerk are invariably done in co-operation with the 
Parliamentary Counsel Office. 

81 Our preliminary view is that it is not necessary to 
retain an equivalent to section 5(g), nor should a court be 
prohibited from using a marginal note to assist it in 
interpreting a section when the court considers it 
appropriate to do so. 

82 Without section 5(g) marginal notes would become part 
of an Act. The question then arises whether the Clerk 
should have authority to make consequential changes to 
marginal notes in Bills as a result of amendments made 
during the passage of a Bill through Parliament. We think 
the Clerk should have that authority even though the 
marginal note would be part of the Act under our preliminary 
recommendation. The matter could be satisfactorily covered 
by an appropriate Rule of Parliament authorising the 
revision or addition of "marginal notes" by the Clerk in 
appropriate cases. However the constitutional issues are 
important and we solicit views. 

83 Even though marginal notes are not deemed to be part 
of an Act the judiciary have regard to them. Cooke J said 
in Dasanavasi v Minister of Immiaration [l9801 2 NZLR 150 at 
p 142 

"It is necessary to be on guard against allowing a 
marginal note to control the interpretation of a 
section ... At best it can be some indication of the 
main subject with which the section deals . . . Here, 
however, there is no reason to treat the note with 
suspicion." 

84 The judiciary do look at marginal notes. When 
necessary, they also look at material that is not on the 
printed page of an Act. They will properly ascribe whatever 
weight they consider appropriate to the material they read 
in assisting them to interpret an Act. 



In our view marginal notes can have some value as an aid to 
interpretation and there should be no legislative impediment 
to that aid. 

Our preliminary view accords with Bennion' S commentary: 

"A side-note or marginal note to a section is part of 
the Act. It may be considered in construing the 
section or any other provision of the Act, provided 
due account is taken of the fact that its function is 
merely to serve as a brief, and therefore necessarily 
inaccurate, guide to the content of the section." 

( 4 )  Schedule or appendices 

85 Section 5(h) of the Acts Interpretation Act 1924 
reads: 

(h) Every Schedule or Appendix to an Act shall be 
deemed to be part of such Act: 

If a schedule or appendix is enacted by Parliament we see no 
need to say that it is or deem it to "be part of" an Act. 
It is part of the Act by virtue of its enactment. 

86 If there is any doubt about the matter the body of 
the Act should refer to the matters in the appendix to make 
it clear they are part of the Act. We see no need to retain 
an equivalent to section 5(h). 

87 We conclude our remarks on Preambles, headings, 
marginal notes and schedules by saying that in our view 
courts should be able to use all the material mentioned to 
the extent that they are helpful. No doubt they will do 
that in the knowledge that while they are not confined to 
the text of the legislation, they are in general confined 
it. That is, they cannot by using non statutory material 
reach meanings which contradict the legislation. That 
general approach is relevant as well to judicial reference 
to earlier legislation. Such reference to the history 
obviously can be helpful. An Interpretation Act is not 
however needed to facilitate that. Our inclination 
accordingly is that no provisions along the lines of the 
present paras (e) to (h) of section 5 are needed. 

(5) "The law is always speakins" 

88 Section 5(d) of the Acts Interpretation Act 1924 
presently reads: 

(d) The law shall be considered as always speaking, 
and whenever any matter or thing is expressed 
in the present tense the same shall be applied 



to the circumstances as they arise, so that 
effect may be given to each Act and every part 
thereof according to its spirit, true intent, 
and meaning: 

89 Described as a "quaint statement" by the editors of 
Cross on Statutory Interpretation (2nd edition) the 
expression "the law shall be considered as always speaking" 
touches on a number of interesting issues. Some examples 
will help to uncover them. 

90 Is a word in an Act to be given the meaning it has on 
the day it becomes law or on the meaning it has on the day 
on which a court interprets the Act some time later? 

9 1 In Commonwealth v Weloskv 276 Mass 398, 177 NE 656 
(1931) an American statute said that 

"a person qualified to vote for representatives to 
the general court shall be liable to serve as juror." 

At the time the statute was passed women were not "qualified 
to vote". The question that subsequently arose was whether, 
after women became qualified to vote, they also became 
liable for jury service. 

92 The court was faced with interpreting the words "a 
person qualified to vote" either as having the meaning they 
had when the Act was passed (in which case women were not 
liable for jury service) or interpreting the words in light 
of the changed circumstances of who was qualified to vote. 

The court said the words must have the original meaning, 
women were not liable for jury service. 

93 In McCulloch v Anderson [l9621 NZLR 130 the court had 
to decide whether a land agent was "acting as a conveyancer" 
contrary to the Law Practitioners Act 1955. The court 
traced the meaning of the word back to 1842 and then 1804 to 
find the "key to the question". A conveyancer in 1804 was a 
"drafter of deeds". The court held that as a tenancy 
agreement was not a deed no offence was committed. 

94 These are two examples of the "historical" or 
"static" approach to interpretation. The approach to 
interpretation that says the meaning of words in a statute 
is frozen at the date on which the Act comes into force. 

95 In contrast there is the "ambulatory" "mobile" or 
"dynamic" approach to interpretation which says that words 
in an Act are to be given their current meaning, the meaning 
understood by the modern reader. 

Two examples will suffice. 



9 6 In Lake Macquarie Shire Council v Alberdare Countv 
Council (1970) 123 CLR 327 the word "gas" as it was used in 
a statute could only have meant coal gas when the Act was 
passed. The question to be answered by the court was 
whether, some years later, the word "gas" also meant 
liquified petroleum gas. A majority of the court said. 

"I can see no reason why, whilst the connotation of 
the word @@gasw will be fixed, its denotation cannot 
change with changing technologies. " 4  

97 Professor John Eurrows neatly sums up a debatable 
point as to the extent to which a court should give words 
their "current" meaning by reference to the English Case of 
Dvson Holdinqs Ltd v Fox [l9761 QB 503. Professor Burrows 
describes the issue in this way: 

". . . a tenancy act gave security of tenure to 
members of the "family" of a deceased tenant who had 
been residing with him at the time of his death. The 
question was whether the tenant's de facto spouse was 
a member of his family. A Court of Appeal decision 
in 1949 had held not. In 1975, however, the Court of 
Appeal felt able to say that the term of "family" did 
include a de facto spouse. As a result of material 
changes in social attitudes in the intervening years, 
the word "family" had effectively changed its 
meaning, and would now be taken by ordinary people to 
include de factos ..." 
Since the word must be given its present day meaning, 
this case is excellent for material debate. In its 
favour it may be argued that if a statute really 
should speak as at the moment it is read, and if it 
is to be given its ordinary meaning, the meaning 
arrived at in Dvson Holdinqs was right; it may well 
have been the meaning the ordinary citizen, reading 
the act in 1975, would have given it. On the other 
hand it may be argued that the decision takes too 
cavalier an attitude to precedent, and that it is 
undesirable for a court to unsettle established 
interpretations; if the court's job is to divine 
parliamentary intent, how could that have changed 
with time? Moreover in a matter of such social 
consequence, it may well be that this change could 
have been seen as one of policy for parliament rather 
than the courts. 

In any event the case has not been warmly received. 
The tendency of later comment in the Court of Appeal 
itself is that it went too far.6 Yet the concept of 
Dvson Holdinqs - that old precedents interpreting 
statutes may get out of date - may be correct for 



some types of statutes. Lord Wilberforce has said 
that some statutes employ "mobile phrases", ie words 

hrases embodying standards which shift with 
time. and $ No one would say, for instance, that a 
decision in 1900 that something was "indecent" should 
bind today: the very notion of indecency is 
something which offends contemporary  standard^.^ 
The same is true of expressions such as "reasonable" 
and "just". 

98 Our examples illustrate the first issue. Should 
statutes be interpreted using the meaning of words when they 
were enacted or using the current meaning of those words. 
Section 5(d) has bolstered decisions which support the 
"current meaning" approach. 

The Editors of Cross say:9 

" . . . the proposition that an Act is always speaking 
is often taken to mean that a statutory provision has 
to be considered first and foremost as a norm of the 
current legal system, whence it takes its force, 
rather than just as a product of an historically 
defined Parliamentary assembly. It has a legal 
existence independently of the historical 
contingencies of its promulgation, and accordingly 
should be interpreted in light of its place within 
the system of legal norms currently in force. Such 
an approach takes account of the viewpoint of the 
ordinary legal interpreter of today, who expects to 
apply ordinary current meanings to legal texts, 
rather than to embark on research into linguistic, 
cultural and political history, unless he is 
specifically put on notice that the latter approach 
is required". 

99 In a helpful review of cases in New Zealand in which 
section 5(d) was considered or commented onl0 Rupert Glover 
concludes: 

" ... a substantial line of New Zealand authority 
exists favouring the ambulatory approach . . . "  

The historical approach is undoubtedly useful 
when a very old statute has to be considered, but 
this will rarely be the case in a country whose 
legislative history spans less than a century and a 
would have done if it had contemplated the conditions 
which have subsequently come into being. Indeed, the 
provisions of s5(j) can be applied to s5(d) and when 
this is done the remedial aspect of s5(d) becomes 
apparent. 

The interplay between sections 5(j) and 5(d) are important. 
When read together a forceful argument for a dynamic 



approach to statutory interpretation can be made. If we 
carry something similar to section 5 ( j )  forward without an 
"always speaking" provision what is lost, if anything? 

Consider also the inherent ambiguity of the words that an 
Act is "always speaking". They may be always speaking but 
from which date - the date of enactment or the date they 
must be interpreted by a court? 

100 The rule that an Act is to be considered as always 
speaking has also been linked to the general demise of the 
rule of "contemporanea expositio"l1 which was expressed in 
modern form by Lord Esher in Sharpe v Wakefield (1988) 22 
QBD 239. 

"the words of a statute must be construed as they 
would have been the day after the statute was passed." 

101 Although the "always speaking" rule was not in 
statutory form in England the Court said in Asshelton Smith 
v Owen 119661 1 Ch 179 213 

"I do not think that the doctrine of contemporanea 
expositio can be applied in construing Acts which are 
comparatively modern." 

102 The origins of the "always speaking" rule are 
difficult to determine. The Editors of Cross say: 

"The somewhat quaint statement that a statute is 
'always speaking' appears to have originated in Lord 
Thring's exhortations to draftsmen concerning the use 
of the word "shall": 'An Act of Parliament should be 
deemed to be always speaking and therefore the 
present or past tense should be adopted, and "shall" 
should be used as an imperative only, not as a 
future' . 

103 George Coode, writing in 1842, exhorted drafters not 
to use the future tense 

"The attempt to express every action referred to in 
statute in a future tense renders the language 
complicate, anomalous, and difficult to be 
understood. "l2 

104 To summarise some of the questions which arise when 
written law is to be applied to changing or new 
circumstances. 

Is a nineteenth century statute relating to 
"vehicles" to be applied to aircraft? 



a Is an earlier twentieth century treaty banning 
the use of weapons causing indiscriminate 
methods of warfare applicable to the use of 
nuclear weapons? 

a Does the meaning of "family" in tenancy 
legislation protecting members of the family of 
the deceased tenant change with changing social 
perceptions? 

a How is the power of the Court under the Family 
Protection Act 1955 to make such order "as it 
thinks fit" for "the proper maintenance and 
support" against a deceased's estate to be seen 
as social attitudes change? 

105 That last case - of standards of behaviour or 
judgment - is perhaps the most common. Consider legislation 
relating to indecency or obscenity, disorderly behaviour or 
professional misconduct, or which makes action criminal if 
it is unlawful or without colour of right. 

106 How should such matters be handled? Does the law 
take a particular meaning or application (the 2 may not be 
the same) on enactment or can it change? 

If the latter, when? And can general legislation like 
section 5(d) help? We conclude this part of the paper by 
summarising our preliminary views. 

107 While we entirely agree that Acts should be drafted 
in the present tense we do not see the need for a statutory 
provision to support the practice. 

108 While there is no doubt room for debate over whether 
a particular word or phrase should be given a particular 
meaning we do not doubt that the better approach, the one 
most likely to serve society best, and the one adopted by 
the New Zealand courts is the dynamic approach to statutory 
interpretation. 

109 With that view in mind we are left to consider 
whether it is necessary to retain section 5(d) in order to 
support a dynamic approach to interpretation. On balance we 
think not, for these reasons: 

(a) New Zealand courts have decided on the dynamic 
approach to interpretation without using section 5(d) 
as the basis for those decisions. Section 5(d) has 
tended to be used to bolster a decision already made 
but has not often provided the basis on which the 
decision was reached; 



(b) English courts have adopted the dynamic approach 
without an equivalent section 5(d); 

(C) The trend to a "purposive" approach to the 
interpretation of legislation by New Zealand courts 
makes it most unlikely that a "historical" approach 
will be used, except where the context so requires. 

110 We conclude that there is no need to retain the 
provision that "the law is always speaking". We see no 
danger that the courts would apply the "contemporary 
exposition" rule in the absence of the "always speaking" 
provision. Properly understood the rule of contemporary 
exposition only applies after a court determines that an Act 
was intended to have a meaning fixed in time. When a court 
makes that determination the "contemporary exposition" rule 
is entirely appropriate. 

The link between Draftins and interpretation : "plain 
draftinq" 

111 Accessibility of the law is a huge topic. We have a 
continuing responsibility in respect of it. At this stage 
we wish to emphasise just 2 points about "plain drafting" - 
2 different meanings of the phrase, and some related aspects. 

112 The first point can be introduced by one criticism of 
plain drafting - that the wording may be plain and in a 
general sense easy to understand but its meaning and 
application in a great variety of situations may be 
uncertain. This is commonly referred to as "open textured" 
drafting. The proposition may be clear in a broad sense but 
quite unclear in particular cases. 

113 To mention one statute discussed from time to time at 
the seminar, consider the Matrimonial Property Act 1963 
which gave the courts broad power to make such order as they 
thought fit about matrimonial property and mentioned only 
one matter ("the respective contributions" of the spouses to 
the property) to which the courts were to have regard. 
Family members, lawyer and judges had difficulty over the 
following 10 or so years in the application of that broad 
power. The Act which replaced it, the Matrimonial Property 
Act 1976, goes into much greater detail (it is 40 pages long 
rather than 5) and gives much more precise direction to the 
courts (for instance by providing for an equal division of 
property on the usual rule). 

114 For the most part open textured drafting will leave 
the actual application of the section to the court. It will 
often involve the court deciding what is "reasonable" or 
"fair". This may create uncertainty over long periods of 
time. It shifts decision making to the judiciary. But it 



also allows justice to be done in individual cases which may 
not be foreseen or could not possibly be foreseen when the 
legislation is drafted. 

115 There is no doubt a place for open textured 
drafting. It is not new. Whether it is appropriate depends 
on the type of legislation under consideration. Open 
textured drafting involves another consideration. It 
involves a degree of trust between Parliament and the 
judiciary; trust that a legislative intent will be carried 
out. 

Our seminar papers disclose some of the reasons for 
"distrust" by Parliamentarians of the judiciary. 

116 The choice between those 2 methods - of conferring a 
broad discretion (or stating a general standard) and writing 
a precise rule - is a critical aspect of the preparation of 
legislation and its operation in practice. We return to it 
briefly at the end of this section. Before doing that we 
wish to mention a second meaning of plain drafting. 

117 That second distinct meaning is to say in a more 
direct, less cluttered way exactly the same thing with the 
same degree of certainty and precision. More direct and 
less cluttered, that is, than might be employed following 
traditional drafting styles. The Public Trust Office 
provides an instance with its new plain English wills. 
Testators no longer "give, bequeath and devise" their 
property. They simply "give" it. 

118 Another simple example of what might be done is 
provided by a routine set of provisions in a Bill currently 
before Parliament. The ~elecommunications Amendment Bill 
would allow a network operator to lay telephone lines along, 
above and below streets. The relevant local authority may 
impose "reasonable conditions" on that action and an 
operator which objects to the conditions may appeal to the 
courts. The appeal provisions read as follows: 

"15C. Appeals in relation to conditions imposed 

(l) Subject to section 15D of this Act, and to 
subsection (2) of this section, the network operator 
shall have a right of appeal to the District Court 
against any or all of the conditions imposed pursuant 
to section 15(2) of this Act by the local authority 
or other body or person having jurisdiction over the 
road. 

(2) Every such appeal shall be made by giving notice 
of appeal within 20 working days after the date of 



notification of the conditions imposed or within such 
further time as the Court may allow. 

15D. Determination of appeals - In its 
determination of any appeal the District Court may 
confirm or modify any or all of the conditions 
imposed. " 

19 The introduction qualifying phrases in the proposed 
15C(1) are inapt or unnecessary since s15D does not limit 
15C (but expands on it) and subsection (2) follows 
immediately. Moreover to make a more general point it is 
disconcerting to read a qualification to a proposition 
before the proposition has appeared. 

120 "Shall have a right of appeal" can be replaced by 
"may appealu a common formula. "The" court is legally 
inaccurate since there are many District Courts; and the 
final phrase goes without saying. 

121 "Giving notice of the appeal" is not as clear as 
"filing" or "lodging" the appeal and "working days" appears 
not to be defined. And the Court might decide that a 
condition should be cancelled or even added to, and not 
merely modified. 

122 Accordingly the provision could read something like 
this 

15C Appeal against conditions 

(1) A network operator may appeal to a District 
Court against any or all of the conditions 
imposed on it under section 15(2). 

(2) The appeal must be filed within (28 days) of 
the notification to the network operator of the 
conditions or within such further time as the 
Court allows. 

(3) The District Court may allow the appeal and 
modify (add to or cancel?) a condition imposed 
on the network operator. 

123 This provision is not clear in respect of at least 2 
matters - the procedure to be followed in the District Court 
and rights of further appeal from it. They should be 
addressed as well. That point, like 1 or 2 others noted 
above, go to the substance of the provision. It is a common 
experience that the use of plain drafting methods raises 
issues of substance which may not have been apparent before. 

124 The process of plain drafting as undertaken by the 
Law Reform Commission of Victoria in respect of the 
Companies Takeover Code and mentioned by David Kelly, 



Chairman of the Law Reform Commission of Victoria, evidences 
that experience and many other points about the clearer and 
better ordered statement of law. 

125 To repeat the point, we distinguish between a 
decision to use legislation which confers broad discretions 
or sets standards or is open textured and drafting which is 
plain in the sense of being as clear and as direct as the 
subject matter allows. The first approach involves a 
deliberate decision (or it should) to confer wide powers on 
those who make decisions under that legislation (including 
the courts), while the second is not concerned with that 
choice at all. Rather, it attempts to make the law more 
accessible and comprehensible while maintaining whatever 
precision is seen as appropriate. It does not in itself 
change the interpretation issues - at least in the general 
case. It should present such issues more directly. We 
shall continue to give attention to that very important 
matter. 

126 The distinction between open textured and detailed 
legislation is of course not sharp. There is a continuum. 
Legislation might combine broad principle with specific 
wording. The New Zealand ombudsman legislation provides a 
good example of the combining of general words and specific 
lists. Recent statutes, increasingly perhaps, begin with 
statement of principle. 

127 Sir William Dale has been prominent in the debate 
over drafting using "principles". In a recent article he 
gave reasons for an enunciation of principles in legislation: 

"An enunciation of principle gives to a statute a 
firm and intelligible structure, It helps to clear 
the mind of the legislator, provides guidance to the 
Executive, explains the legislation to the public, 
and assists the courts when in doubt about the 
application of some specific provision. 

By a "principle" we mean ... a statement in general 
terms, showing on its face, so far as may be, the 
moral, social, or economic basis on which the 
statement itself, and the particular provisions which 
follow it, rest, and which is itself law-making." 
119883 Stat LR 24. 

128 Sir William recognises that many Acts do not lend 
themselves to a statement of principle. This may be true 
for instance of taxation legislation (where at least h 
addition precise language is needed) or of other legislation 
imposing heavy obligations on citizens. There are also 
potential dangers with statements of principle: 



- subsequent amendments to an Act may put the 
"principle" section and later provisions in 
conflict. 

- a principle section may affect a later 
provision in ways unintended by the drafter. 

- courts may seize on a principle to give the 
legislation an unanticipated twist. 

- "principle" sections provide room for an 
argument which, without them, may not arise. 

129 Without denying the potential difficulties (which are 
often manageable) we make the point that the clearer the 
legislation is, the less likelihood there will be of 
litigation, or if there is litigation, the more likely the 
decision will be the right one. One way of achieving a 
clearer legislative intent is to include statements of 
principle as often as it is possible to do so. 

130 The aim of an Act is clear communication. That can 
best be achieved: 

(a) by organising the Act in a way in which the 
communication is as clear as possible. 

(b) by presenting the words in ways in which the 
communication is enhanced; 

(C) by approaching the subject directly - where possible 
with a positively stated principle followed by 
qualifications or particulars; 

(a) by avoiding long sentences; reducing internal 
references and the use of "subject to" and 
"notwithstandingn to a minimum; 

(e) by ridding drafting practice of habits which impede 
clear communication and a willingness to use new 
techniques to enhance communication. 

131 Too often the link between drafting and 
interpretation is missed because each is considered in 
isolation. Yet properly understood, the process of 
communication through legislation is an ongoing one. The 
judiciary enunciates principles on which legislation is to 
be interpreted which the drafter takes into consideration 
when drafting (so, a Penal Act may prescribe with 
particularity matters which an Act providing for some social 
benefit may not). 

The judiciary also must take account of directions about 
interpretation contained in Acts and are directly affected 



by Parliament's words. Each touches and affects the other 
in a significant way. 

132 It is with these considerations in mind that we must 
frame our proposals for a new Act. 
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OPENING REMARKS 

The Rt Hon Sir Owen Woodhouse, 
President, Law Commission 

Deputy Prime Minister, Your Honours, Ladies and Gentlemen 

The Law Commission is pleased to welcome so many 
interested participants to this seminar on legislation. We are 
especially grateful to those who have taken time and trouble to 
prepare a series of papers which will provide a valuable basis for 
discussion. I must mention as well those who are willing to act as 
commentators - may I say not only a high powered but a hard bitten 
team of commentators, which is a good thing in itself. We are 
pleased indeed that Mr Walter Iles, Chief Parliamentary Counsel, has 
been able to find time to  take part in these discussions. 

It is particularly generous of our Australian guests to travel 
here to offer assistance. Mr Patrick Brazil has come from Canberra 
leaving behind for a few days the demanding responsibilities of his 
office as Secretary of the Commonwealth Attorney General's 
Department. Professor David Kelly has joined us from Melbourne 
and as Head of the Law Reform Commission of Victoria. He has had 
the recent satisfaction of producing an elegant report upon the 
drafting of legislation and legal documents in plain English. Already 
we are making use of it. We are grateful of course to  the Deputy 
Prime Minister and Attorney General who has made i t  possible to  be 
here this morning to  speak about writing and reading the law. 

The Law Commission has functions under its Act which have 
particular regard to  the systematic review and development of the 
law in New Zealand. Of particular relevance in the context of this 
seminar i t  has a further responsibility to advise the Minister of 
Justice on ways in which the law of New Zealand can be made as 
understandable and accessible as is practicable. The brochure which 
outlines the programme of the seminar refers to  this responsibility. 
It explains as well that the Commission has received a specific 
reference concerning the drafting of legislation and its 
interpretation. This seminar is bound to assist us in work on this 
project. 

It happens that the first discussion paper of the Law 
Commission dealt with an aspect of the same important topic and I 
like to think that our first report, which is related to  it, has been 
able to  show how it is possible to  abbreviate the form of some types 
of legislation. In place of an initial twenty page document which the 



Law Commission examined, a proposed replacement is effectively of 
six clauses and extending only a little beyond one page. 

It is not difficult for somebody on the sideline to spend time 
picking about through the statute book in order to hold up some 
diffuse or baffling provision for the criticism, amusement or even 
the ridicule of other great brains. It is an innocent enough exercise 
up to a point though it  fails to do justice to the expertise and 
dedication of parliamentary counsel who day by day produce so much 
good work under hard constraints of time and changing instructions. 
So when there is to be a serious and professional review of drafting 
techniques and of problems associated with the product in the form 
of legislation it would be wrong to be hyper-critical or ignore the 
sudden pressures of time and the uncertain instructions which can 
afflict parliamentary counsel. Or the "U" turns of a policy nature 
which must leave even the most analytical mind - I have the ideal 
metaphors - reaching for the bottle or climbing up the wall. 

Having said that I would simply add that the efficient and 
lucid communication of ideas is to be achieved not by loquacious 
attempts to foresee and deal with every aspect of the subject matter 
but by mental discipline and logic and adherence to the 
common-place rules of grammar that can be absorbed with much 
success from the Latin or learned by rote from English texts like 
Ogilvy and Albert. 

The Law Commission extends a warm welcome to you all. 



I LEGISLATION AND PLAIN DRAFTING 

WRITING AND READING THE LAW 

The Rt Hon Geoffrey Palmer 
Deputy Prime Minister, Minister of Justice 

In the novel 'Guy Mannering' (1815) Sir Walter Scott has his 
character Mrs Bertram say to her husband- "That sounds like 
nonsense my dear". To which he replies, "May be so, my dear: but i t  
may be very good law for all that". 

The exchange is tongue-in-cheek. But i t  tells us two sad 
things about the law then and today. Firstly, that ordinary people 
feel a lot of the law sounds like nonsense. And secondly, that this is 
the way they expect it to  be. This situation cannot be right. Laws 
are for everybody. They touch every part of our lives. They 
regulate diverse daily activities such as driving to  work, purchasing a 
stereo, incorporating a company, or getting married. Small or large, 
important or otherwise, society is bound together by our laws. 

Ignorance of the law is no excuse except in very special and 
limited circumstances. The ordinary citizen can therefore 
reasonably expect to be able to order their affairs in accordance 
with laws which are accessible. But much of the law in New Zealand 
is incomprehensible to  ordinary people. It is Mrs Bertram's 
"nonsense". Take wills for example. They used to  be one complete 
sentence, no matter how long. They had no punctuation. I doubt 
very much whether they made sense to the signatory. Times are 
changing, however. Most wills are now collections of shorter 
paragraphs with some punctuation. But, they retain clauses which 
have come down through the ages unchanged. These clauses seem 
like gobbledegook to  ordinary people. But a person's will is surely a 
most profound and important document to  him or her. 

"I Give, Devise and Bequeath" 
"All my property, both real and personal, of any nature 
whatsoever, wheresoever . . ." 
"Signed by the said Ignatious William Bertram in our 
presence and in the presence of each other both being 
present a t  the same time ..." 

Much of this is surplusage. Practitioners tell me i t  has different 
effects - 

Despair: The majority of people just sign. Attempts to 
explain elicit glazed stares, nods, and the 'well, whatever 
you say, doctor' response. 



Conversely, anger and rejection. A few people walk out of 
their lawyer's office and refuse to sign. (They also often 
refuse to pay!) 

They go home and write their own will on the back of a shopping list, 
or leave little notes pinned to pictures in the living room. This is 
dangerous, because although a court could probably determine their 
intention, invariably these home-made documents are not executed 
properly. Mortgage documents are another bad example. 

The story is not all bad, however. The Public Trust has 
produced Plain English wills. Also, I understand, a Plain English 
Power of Attorney. These are encouraging signs. 

Most people make a will, and most buy a house with the aid 
of a loan. Again, this has a profound and practical effect on their 
lives. They should be able to understand what they are doing. There 
has been a move to recognise this in the Credit Contracts Act 1981. 
The Act requires disclosures of the important aspects of the 
transaction to the borrower. This generally means giving the 
borrower a copy of the mortgage. But mortgages, especially bank 
mortgages, are documents of sublime mystery. They are set out in 
type which requires a magnifying glass. I am told the reaction 
generally is "Oh, my God, what's this? We never got one of these 
before". The copies are often left on the lawyer's desk once the 
appointment is over. People would rather not know than struggle 
with it. So the aim of the Credit Contracts Act is defeated. 
Lawyers had in fact begun to explain mortgage documents by 
paraphrasing, because the Credit Contracts Act encouraged it. But 
if the forms can be paraphrased, why cannot they be written clearly 
to  being with? Again, I would be misrepresenting the situation if I 
did not mention that both the Housing Corporation and Postbank 
have produced mortgage forms which follow the Plain English 
principles. 

Those are examples of documents drafted by lawyers which 
suffer from legalese. Some statutes are just as bad, if not worse. 
Examples abound. I will not go into them - they will no doubt come 
up later today. The main features making for obscurity and length in 
our statutes are: 

long and involved sentences and sections 
too much detail, too little principle 
an indirect approach to  the subject matter 
subtraction - i.e. "subject tows and "provided t h a t 3  
centrifuge - a flight from the centre to  definition and 
interpretation 
too many schedules, themselves too long 
cross references to other Acts. 

The English approach to  drafting, which we have adopted, is 
the detailed approach. If in doubt, put it in. Put in the principle, the 
exceptions, the provisos, define everything, refer to  every other Act 
of even minute relevance and toss in the kitchen sink. Now the 
ordinary person understands the kitchen sink, but the rest just 



defeats him or her. It also often defeats so-called experts - the 
legal advisor and even the judge, when it  comes to interpretation. So 
how on earth does anybody, in a private or commercial context, 
order their affairs? The very purpose of the law is defeated. The 
sorry thing is that, as Mr Bertram says, i t  may be very good law for 
all that, and probably is. The problem is chronic because of fear. 
Fear of change, fear of being different, fear of using initiative, fear 
of finding out there is no real reason for half of what is done, fear of 
losing status, and fear of losing precious time. Or put another way, 
i t  is apathy - in the profession and in the Mr and Mrs Bertram's of 
this world. Apathy which denies access to the law. 

The heading to which I address myself is "Writing and reading 
the law". To that I would add a dash and the words "Unjumble It". 

In 1984 the Labour Party policy on legislative drafting said: 
"Labour will take steps to simplify laws to make them as readily 
understandable as possible and to reduce the total number of statutes 
and regulations. Outdated laws will be eliminated". In 1987 the 
Labour Government pledged to continue that process. In between 
times in 1985 I moved to establish the Law Commission: 

(a) to "promote the systematic review, reform and development 
of the law for New Zealand" and 

(b) to advise me on ways in which the law of New Zealand can 
be made as understandable and accessible as is practicable. 

More specifically to examine and review the language of legislation 
in New Zealand. This has been coupled with an overhaul of the 
Government Printing Office to make legislation more easily 
available to the public. All are moves to address the problem of 
accessibility. 

Our Commission can take much from the admirable work of 
the Law Reform Commission of Victoria on Plain English and the 
Law. That body reported in 1987 and has published four excellent 
volumes on the topic - the report itself, a drafting manual for 
legislative drafters, a Plain English rewrite of the Victoria Takeovers 
Code, and a book of Standard forms such as Magistrates Act 
summons. These volumes are not large and they are attractively 
packaged. They are easy to read. They are the results of hundreds 
of hours of listening to submissions on the matter, of re-drafting and 
testing and checking existing statutes and forms. They are 
invaluable documents to advocates of plain and simple drafting. I am 
one such advocate. 

There are arguments against, of course. It is said that legal 
language will lose its elegance and eloquence. 

"To be or not to be: that is the question; 
Whether 'tis nobler in the mind to suffer 
The slings and arrows of outrageous fortune, 
Or to take arms against a sea of troubles, 
And by opposing end them?" 



might become: 

"What's the guts? 
Is i t  better to  put up with things? 
Or commit suicide in order to sort i t  all out?" 

Each has its place. 

Law is functional. Eloquence and elegance, while pleasant, 
are not always functional. They have only served in the past to  give 
more status to  the law. To make i t  more inaccessible. They must be 
cut down. Further, i t  is said that the law requires a special language 
of its own, because i t  deals with complex and technical topics. The 
concept of plain English recognises and preserves that view. Some 
statutes will be necessarily more technical than others. This is more 
acceptable where the Act is aimed a t  experts in the field. But i t  is 
only the subject matter which is technical. There is no need for the 
statute as a whole to be technical. Technical terms and concepts 
can still be put together in a simple way. The plain English approach 
aims for a wider audience, not everybody. It recognises that 
complex statutes cannot reach everybody. They are not aimed a t  
everybody anyway. The Takeovers Code redrafted by the Law 
Reform Commission of Victoria is a good example. Legal experts 
have acknowledged there is no loss of precision and accuracy. And 
the code is much reduced in length. 

It is also said that lack of detail would lead to substantial 
doubt continuing until resolved by the courts. If the Act is drafted 
properly in plain English there should be no doubt. Only lack of clear 
instructions or clear policy might defeat a statute otherwise written 
in plain English. So we have to improve those too. And in any event, 
drafting in detail leads to just as much litigation as to  the meaning 
of the words used or those not specified. If parties can interpret a 
document easily to begin with, they will not get into disputes about 
their responses to it. It is feared plain English will destroy words and 
phrases which have come down through the ages with accepted legal 
meanings. Its funny that this has not stopped litigation already. If a 
word is ambiguous, or used in a vague way, i t  will lead to  litigation, 
no matter how long i t  has been around. Use of plain English suggests 
we take the heroic step of cleansing the whole system of these 
obsolete practices and start again. 

There is a fairly strong argument that the plain English 
approach will require a complete turn-around from the courts in 
interpreting legislation. The Victorian Commission has recognised 
and recommended that a purposive approach is absolutely necessary. 
I believe that is what we already have in New Zealand. Section 50) 
of the Acts Interpretation Act seems to me to  be a clear direction to  
the courts t o  interpret with the purpose of the statute in mind. The 
relevant words are: 

'l... interpretation as will best ensure the attainment of the 
object of the Act ... its true intent, meaning and spirit". 



Interpretation used to  centre on the notorious "literal" 
meaning of the words involved. But approaches to interpretation 
change with time. I believe, and others here will agree, that today's 
courts are adopting a more flexible and wide-ranging approach. 
They look for a natural meaning in the context of the Act as a 
whole. They are more ready to admit or take account of extrinsic 
material. The rules are by no means clear, but the trend is. I 
believe we have a judicial climate with regard to interpretation 
which is favourable to the introduction of plain English drafting. In 
fact, Plain English drafting serves to define the limits of the 
purposive approach. Legislation that is more tightly drafted allows 
less opportunity for the courts to  impose their view of the world 
when they use the purposive approach. 

Lack of time is another excuse for today's bad drafting. This 
again is only apathy. Time must be made - in the departments and 
bodies making policy which become Acts, and in the busy lawyer's 
office. Legislative draftsmen and women, I appreciate, have a very 
real problem here. Time is, quite simply, often denied them. They 
battle in the face of adversity. I must note, too, the detailed 
drafting work which has produced simpler forms for use under the 
Family Proceedings legislation. Also the redesigned Electoral Roll 
application forms which were posted to every adult member of 
voting age in every household. Ninety percent of these forms have 
been returned. This result bears out the virtues of the Plain English 
approach. I acknowledge they were time consuming efforts. But the 
time is only spent once. We are repaid two-fold later on. No 
litigation, and savings in cost. We can get on with other work. We 
do not have to deal with complaints and mistakes. Our image is also 
improved. Citizens cease to expect us to be inefficient. Apathy is 
reduced. 

I am saying to you I support the plain English approach to  
legal drafting. But I am doing more than that. I am actively 
pursuing the Government's pledges in this area. In 1981 a consumer 
campaign to eradicate legalese met with a largely lukewarm 
response. Since then, the topic, like consumerism, has become 
somewhat fashionable. Let us not just pay lip-service to it. I urge 
legislative draftsmen and women, lawyers, and drafters of all other 
sorts of documents which affect people's rights and obligations, to  
make plain and simple communication their aim. I also urge you all 
to expect i t  from each other. This is the only way we will achieve 
true reform. 



THE VICTORIAN EXPERIENCE OF PLAIN DRAFTING 

Professor David Kelly, Chairperson, 
Law Reform Commission of Victoria 

Through a glass darklv: 
legislative drafting in Australia 

THE PROBLEM 

At the launch of the Law Reform Commission of Victoria's 
lengthy report Plain English and the Law which was published late in 
1987, a concerned layman by the name of Campbell McComas came 
forward to  deliver a plain man's view of legal language in general 
and of legislative language in particular. His research for the 
occasion had led him to  examples of legislative drafting far worse 
than anything the Commission had come up with. I quote Mr 
McComas' words: 

"The first example is s.36(1) of the U.K. Finance Act 1951 
which quite seriously provides that - 

a body corporate shall not be deemed for the purpose of 
this section to cease to  be a resident in the United 
Kingdom by reason only that i t  ceases to exist. 

The second example is the U.K. National Insurance Bill 1959: 

For the purpose of this part of the schedule a person over 
pensionable age not being an insured person shall be 
treated as an employed person if he would be an insured 
person were he under pensionable age and would be an 
employed person were he an insured person. 

Speaking for myself personally, I think I'd rather be a body 
corporate. At least I'd still be a resident somewhere even if 
I didn't exist. 

That exceptional English parliamentary draftsman's career 
ended, or i t  should have, in 1966 with his parting gift and 
bequest of sub-paragraph 1 of Part 2 of Schedule 1 of the 
Local Government Act: 

For the purposes of this part of the Schedule [and praise 
Allah that i t  doesn't go any wider than that] the standard 
pennyrate product for an area for any year is the sum 
which bears to the product of a rate of one penny in the 
pound for that year for the whole of England and Wales 
the same proportion as the population of that area bears 
to  the population of England and Wales but in 
ascertaining the standard pennyrate produce for a county 
or county borough the population of any county 



in the case of which the ratio of the population to  the 
road mileage of the county is less than 70 shall be 
increased by one half of the additional population needed 
in order that the population divided by the road mileage 
should be 70. 

And by crikey if it's not 70 you're jolly well done for. 

To eliminate any remote jot or tittle of lingering 
uncertainty, paragraph 2 reads, and this is priceless - 

In this paragraph population means estimated population. 

Thank God for that. Thank somebody else for this master 
draf tsman's apprentice who unfortunately survived long 
enough to  produce this. 

In the nuts unground other than ground nuts order the 
expression nuts shall have reference to  such nuts other 
than ground nuts as would but for this amending order not 
qualify as nuts unground other than ground nuts by reason 
of their being nuts unground. 

And he might have added, 'in this paragraph the expression 
nut means the person who drafted it'." 

Exaggerated though these examples may be, convolution, repetition 
and plain obscurity are endemic in a good deal of Australian 
legislation. Legislation of that type is a failure - a failure in 
communication. It cannot be understood, either fully or a t  all, by 
those to  whom it  is directed - Members of Parliament, the public or 
the relevant section of it, the legal profession and the judges. 

THE COSTS 

Failure in communication imposes major costs on 
Government and on the community. The costs are of two main 
types: financial and social. The social costs lie in the detriment to  
Government policies and programs. The effectiveness of a 
program - say for rural subsidies or welfare benefits - depends on 
communication between Government, on the one hand, and recipients 
on the other. 

Social Costs 

If legislative communication (including communication via 
forms based on legislative requests) is ineffective, people may be 
deprived (either permanently or temporarily) of benefits intended for 
them. Worse still, people may be led into breaking the law simply 
because they cannot understand what i t  says. A well known example 
is found in the case of Merkur Island Shipping Co. v. Laughton [l9831 
1 All ER 334. That case concerned the question whether the 
International Transport Workers Federation (ITF) had committed 



the tort of inducement to  commit a breach of contract. The answer 
depended on the effect of three interrelated Acts of Parliament, 
none of them expressed in clear language. The most recent of them 
adopted definitions which distorted their natural meanings. Sir John 
Donaldson MR observed that: 

"The efficacy and maintenance of the rule of law, which is 
the foundation of any parliamentary democracy, has a t  least 
two prerequisites. First people must understand that i t  is in 
their interests, as well as in that of the community as a 
whole, that they should live their lives in accordance with 
the rules and all the rules. Second they must know what 
those rules are. Both are equally important, and i t  is the 
second aspect of the rule of law which has caused me 
concern in the present case, the ITF having disavowed any 
intention to  break the law. 

In industrial relations, i t  is of vital importance that the 
worker on the shop floor, the shop steward, the local union 
official, the district officer and the equivalent levels in 
management should know what is and what is not 'offside'. 
And they must be able to find this out for themselves by 
reading plain and simple words of guidance. The judges of 
this court are skilled lawyers of very considerable 
experience, yet i t  has taken us hours to ascertain what is and 
what is not offside, even with the assistance of highly 
experienced counsel. This cannot be right." 

The circumstances examined in the Merkur case are not isolated 
cases. That case portrays a pervasive problem with legal 
documents. The permanent head of a large Victorian government 
department has recently sought my aid in translating a number of 
awards into plain English. They are written in such an extraordinary 
and legalistic style that they cannot be understood by the workers 
and managers to whom they are directed. As a consequence they 
lead to false industrial disputes - not disputes about substance but 
disputes about words and meanings. Documents intended to  settle 
rights and duties and to avoid industrial disputes have become the 
sole source of additional disputes. That is a highly unsatisfactory 
result from everyone's point of view. 

Financial Costs 

The financial costs of poorly drafted legislation and forms 
are equally important. As the Commission pointed out in its report: 

"Laws which are not written in plain English impose 
unnecessary costs on Government and on the community a t  
large. A document that is not readily comprehensible takes 
longer to understand, is more likely to need a 'translator' and 
is more likely to be misunderstood. Poorly drafted Bills 
consume the time of Members of Parliament who must 
understand and debate them. They impede the conduct of 
business in Parliament and interfere with the Government's 



legislative program. Poorly drafted Acts and regulations 
consume the time of those who must administer or comply 
with them. They reduce the efficiency of administration and 
of business activity contrary to  the Government's policies on 
public service efficiency and deregulation. They waste the 
time of lawyers and judges. The costs imposed by poorly 
drafted laws and related documents could be much reduced if 
they were written in plain English. The Government would 
save administrative costs. The community would benefit 
from a reduction in the costs of complying with the law." 
(Para. 100) 

It is, of course, difficult to estimate the additional 
administrative and compliance costs which poor drafting imposes on 
the Australian community annually. But some indication is to be 
found in a 1984 report by Coopers & Lybrand of the extent of the 
administrative and compliance costs associated with poor drafting on 
the effectiveness of forms used by the United Kingdom Department 
of Health and Social Security. (Operational Research Series: Forms 
Effect iveness  Study.) Coopers and Lybrand made a particular study 
of the costs resulting from errors in completing fourteen separate 
forms. One form alone, with an estimated annual use in excess of 
four million copies, accounted for errors costing more than f l m .  t o  
remedy. The cost of the remedial action for errors in all fourteen 
forms was almost f l l m .  The estimate of cost imposed on 
respondents by the errors on those forms was almost f 2m. Further 
costs imposed on respondents' employers were more than f 500,000. 
Most of these errors could be eradicated by better design and clearer 
language. The expenditure was simply wasted. 

No such broad study has been performed in Victoria or, so far 
as I am aware, elsewhere in Australia. But i t  has been established 
that a revision of a small number of court and related forms in the 
Attorney-General's Department will produce savings estimated a t  
between $400,000 and $600,000 per annum. 

OPPOSITION TO PLAIN ENGLISH 

If these savings can be made and the social costs of the 
existing drafting style can be avoided by adopting a plain English 
approach to  legislation and Government forms, why has that not been 
done already? There are several reasons, including tradition and 
inertia, which only time will overcome. But there are also reasons of 
a different type which are open to  argument and persuasion. These 
are variously expressed and have different emphases, but they 
ultimately come down to  the assertion that, in one way or another, 
plain English will necessarily lead to  a loss of precision and 
certainty. That assertion is, in my view, based on a 
misunderstanding of what is meant by 'plain English'. That term 
might be used to refer to  Sir William Dale's proposal that legislation 
should be restricted to  broad general principles, whose application to  
particular circumstances should be left to the courts (Legislative 
Drafting: A New Approach (1977)). Such an approach would 



certainly lead to a loss of precision, a t  least in the sense of detail. 
But that is not the Commission's approach to  plain English. By 'plain 
English' we mean clear and effective communication of ideas 
presented in an orderly fashion through straightforward and direct 
language. That approach does not involve any loss of precision or 
detail. If a particular method of communicating is to  be effective, 
the full message must be conveyed, not a distorted one. It follows 
that words with a technical legal meaning may well have to be 
preserved. Plain English is not be understood as truncated English. 

We attempted to demonstrate the difference between plain 
English in this sense and the drafting style which prevails in 
Australia by rewriting the Takeovers Code, one of our most complex 
pieces of legislation, in plain English. Our aim was not to make i t  
intelligible to  the average citizen. That would be impossible. The 
average citizen has insufficient grasp of the commercial context. 
Our aim was simply to  make i t  as intelligible as possible to  those who 
were familiar with the relevant context. Lawyers, regulators and 
others in the takeovers industry have responded enthusiastically to  
our redraft. It is less than 60% the length of the original and vastly 
more clear. In the course of our work, we identified a number of 
recurrent defects which contribute to  the confusion of the original. 
It should help in appreciating the difference between the two styles 
if I give a few examples of these defects and show how we redrafted 
the relevant provisions. I put to  one side the more obvious causes of 
obscurity, such as sentence length and overuse of the passive voice, 
though these abound in the Takeovers Code. I should emphasise that 
none of the defects I will discuss is peculiar to the Code. They are 
regularly found in other Commonwealth and Victorian legislation. 

Language Problems 

1. Overwriting caused by a false search for precision. 

The Code contains numerous sections in which simple and 
straightforward propositions have been expanded into highly inflated 
forms which are far more difficult to  understand than the original 
propositions. Take section 19 as an example. This gives the National 
Companies and Securities Commission power to extend the time for 
paying the consideration under an offer or a resulting contract. 
Subsection 19(2) states: 

"An offeror shall ensure that the consideration specified in 
the relevant takeover offer is paid or provided not later than 
the time by which the consideration is required by the terms 
of  that takeover offer to be paid or provided or, if a later 
time has been fixed under sub-section ( l ) ,  not later than the 
time so fixed." [Emphasis added] 

The qualification "or, if a later time ..." is quite unnecessary. 
Subsection 19(1) would have no effect a t  all if the offeror were still 
bound to provide the consideration by the time set out 



in the offer or contract. The qualification is necessarily implicit; no 
one could question it. A similar false sense of precision is found in 
the lengthy phrase beginning "not later than ..." which precedes the 
qualification. Most of the information it contains is again quite 
unnecessary. The message of the subsection is a simple one, as the 
plain English version demonstrates: 

"An offeror must ensure that the consideration specified in 
an accepted offer is provided on time." [Emphasis added] 

In the original, one's attention to this message is needlessly diverted 
by a string of words which dance around its edges, adding nothing to 
its meaning. 

2. The creation of concepts which perform no useful role. 

The Code operates on the basis of threshold entitlements to 
shares. In each case it sets the threshold percentage but allows in 
some cases for the possibility of subsequent variations by regulation. 
The reader's task in finding out what percentage has been set is 
made more difficult by the fact that the drafter does not speak of 
the set percentage in the relevant operative provisions, but speaks 
instead of the "prescribed percentage". This term is then defined in 
the following way: 

"A reference in sub-section [X] to the prescribed percentage 
is - 
(a) a reference to [y]%; or 
(b) where a lesser percentage is prescribed by regulations in 

force for the time being for the purposes of this section - 
a reference to that lesser percentage." 

The creation of this concept obscures the message, requiring the 
reader to take two steps rather than one. But it also involves a 
serious distortion of ordinary language. Twenty per cent (as in S. l l) 
is twenty per cent; it is not a "prescribed percentage". "Prescribed 
percentage", even in legal jargon, does not usually mean "prescribed 
by this Act" but "prescribed by regulations made under this Act". In 
the plain English version the definition is abandoned and the relevant 
material built into the operative provisions. Instead of referring 
mysteriously to "the prescribed percentage of shares", i t  refers in 
s.1, for example, to "20% (but, if a lesser % is prescribed, that ?h)" of 
shares. It is more informative than the original and avoids distortion 
of ordinary language. 

3. The failure to integrate provisions which are similar and 
interrelated. 

Section 20 of the Code deals with golden handshakes. It 
prohibits the making of an offer that requires an offeree's approval 
for a payment to certain officers of the target company or a related 
corporation, if the payment is in relation to retirement from office. 
Subsection (1) is as follows: 



"An offeror shall not make a take-over offer that requires 
the offeree to approve or consent to - 
(a) a payment or other benefit being made or given to a 

director, secretary or executive officer of the target 
company as compensation for loss of, or as consideration 
for or in connection with his retirement from, his office 
as director, secretary or executive officer or any other 
office in connection with the management of the target 
company or of a corporation that is related to the target 
company; or 

(b) a payment or other benefit being made or given to a 
director, secretary or executive officer of a corporation 
that is related to the target company as compensation for 
the loss of, or as consideration for or in connection with 
his retirement from, office as director, secretary or 
executive officer or any other office in connection with 
the management of the target company or of a 
corporation that is related to the target company; 

and any such requirement is void." 

Paragraphs (l)(a) and (l)(b) are almost identical in language, but 
careful reading reveals that (a) deals with payments to officers of 
the target company while (b) deals with payments to officers of a 
related corporation. There is no justification for laying down two 
rules when the principle is identical. The two should be integrated, 
not only to improve comprehension but also for reasons of 
efficiency. The plain English version reads as follows: 

"An offeror must not make an offer subject to a condition 
that requires the offeree to agree to a benefit being given to 
a director, secretary or executive officer of the target 
company or of a related corporation as compensation for the 
loss of, or as consideration in connection with retirement 
from, an office connected with the management of the 
target company or of a related corporation . . ." 
When defects of all three types are piled one upon another as 

they regularly are in the Code, incomprehensibility is pretty well 
inevitable. Try the following introduction to s.39(1) - 

"39(1) For the purposes of the application of this section in 
relation to a listed company - 
(a) each of the following periods is a relevant period: 

(i) if a part A statement is served on the company - 
(A) the period commencing when the statement is served 
and ending at the expiration of 28 days after the day on 
which the statement is served or, if take-over 



offers are dispatched pursuant to the statement within 
those 28 days, at the expiration of the period during 
which the take-over offers remain open; and 
(B) if take-over offers are dispatched, in accordance 
with an order under section 46, pursuant to the 
statement - the period during which the take-over offers 
remain open; and 

(ii) if a take-over announcement is made in relation to 
shares in the company - the period commencing when the 
announcement is made and ending at the expiration of the 
period during which offers constituted by that 
announcement remain open; and 

(b) a person is, at a relevant time, a prescribed person in 
relation to a period that is, by reason of the service of a Part 
A statement or the making of a take-over announcement, a 
relevant period in relation to the company if - 

(i) he is the person who is, or one of the persons who 
constitute, the offeror under the take-over scheme to 
which the Part A statement relates or is the person or 
one of the persons who caused the take-over 
announcement to be made; or 

(ii) he is, at that time, entitled to more than the 
prescribed percentage of the voting shares in ,the 
company and he is not, and is not associated with, a 
person referred to in sub-paragraph (i)." 

And at the end of all this, we still have not reached the operative 
section. Surely that form of drafting cannot be necessary. 

Structural Problems 

If the language of Australian legislation is difficult, its 
structure is sublimely so. In the Appendix (p 69) I have set out s.44 
of the Takeovers Code, in both the original and the plain English 
versions. Subsections (1) to (3) of s.44 deal with false or misleading 
statements in Part A statements, Part B and Part D statements, and 
Part C statements, respectively. Each creates an offence. None of 
them identifies the person who is guilty of the offence. The reader 
is merely told that "a person to whom this sub-section applies is 
guilty of the offence". There is no indication in any of the three 
subsections of where the concept "person to whom this sub-section 
applies" is elucidated. The reader looks in vain at subss. (4), (5) and 
(6). These also create offences (fortunately, they do identify the 
persons who are guilty of the offences which they create). 
Subsection (7) also offers no help with the mystery. It too creates an 
offence but reverts, in part, to the approach adopted in subss. (1) to 
(3). Subsections (8), (9) and (10) are entirely off the point. 
Subsection (8) contains definitions; subss. (9) and (10) create rights to 
civil compensation. 



The reader's search for enlightenment ends at subss. (11) to 
(14). These explain who is "a person to whom this sub-section 
applies" in subss. (1) to (3) and (7) respectively but the reader's 
enlightenment is still only partial. They must read on to subss. (16) 
and (17) if they are to find out what defences are available in a 
prosecution for the offences created by subss. (1) to (7). 

There can be no justification for a structure like that in 
s.44. It creates a significant barrier to understanding. The 
information relevant to the offence created by subs.(l) should have 
been placed immediately after it. The information relevant to 
defences to a prosecution should have come next. Better still, a 
chart could have been constructed setting out horizontally the 
circumstances of each offence, the persons guilty of it, and the 
defences available. A reader would then have been able to catch all 
relevant information at a single glance. The extent of the structural 
defects in s.44 can only be fully appreciated by reflecting on the fact 
that, in the plain English version, the original sub-sections had to be 
reordered in the following way: 

Structural arrangement of a section in this way is quite 
unforgiveable. It may make it easier for mathematically minded 
drafters. It makes it nearly impossible for the rest of us. 

But structural arrangement within a whole Act is even more 
important. Once again there is little attention to the needs of those 
who use the legislation. When the Takeovers Code was reduced to a 
plain English form, not only in language but also in structure, the 
original sections (leaving to one side traditional introductory clauses) 
were reordered in the following way. 

No wonder numerous lawyers have condemned the Takeovers Code as 
being little short of incomprehensible. 

WHAT IS THE SOLUTION? 

Language Problems 

None of the language defects found in Australian legislation 
would have occurred if legislative drafters had paid heed to the 



words of Thornton, Australia's leading writer in this field. He 
distinguishes between three groups to  whom the communication of a 
law is relevant: (1) the members of the law-making authority, (2) 
the members of society who are concerned with or affected by the 
law, and (3) the members of the judiciary. He continues: 

"It is unrealistic to believe that laws should be drafted in 
language and in a style which is familiar and instantly 
intelligible to  the man in the street. Nevertheless the 
draftsman must in each case endeavour to  draft in such a 
way that the law is successfully communicated to  the 
persons who make up the three groups. Legislation having a 
high technical content may not be fully understood by 
groups 1 and 3, at  least without comprehensive technical 
explanation. This is inevitable. A law to regulate radio 
communication may justifiably contain phrases such as 
'intermediate frequency gain' and 'sinusoidal tones' and 
other phrases equally meaningless to  most people. What is 
vital is that the words be chosen and a style adopted which 
those whose interests are affected (i.e. group 2) should be 
able to comprehend without unnecessary difficulty. 
Technical purposes are likely to require technical words and 
technical law may still be good law, even if unintelligible to  
most people, so long as i t  achieves ready communication 
with those who matter so far as that law is concerned. 

On the other hand, because in its application to  some 
specialist areas legislation must be virtually unintelligible to  
most people, that does not provide the slightest justification 
for widespread unintelligibility. The style of legislation 
should deviate from common language only when a specialist 
topic requires. 

Even in such cases, the style should deviate from common 
language no more than is made necessary by the technical 
content. This principle cannot be emphasised too strongly." 

Although Thornton's text Legislative Drafting, 3rd ed. (1 987) 
is highly regarded and his injunction has been read by every 
legislative drafter in Australia, i t  appears to have had little effect in 
practice. It is obviously vain to hope that broad generalised 
injunctions will result in the development of a clearer and simpler 
style. Perhaps the Commission's work in identifying some of the 
main sources of obscurity and its Takeovers Code demonstration of 
how to draft more plainly will have more success. Ultimately, 
however, i t  comes down to a matter of training. Training in 
Australia is left to  the apprenticeship system. An inexperienced 
drafter watches an experienced one a t  work. The result is the 
perpetuation of existing practices. I have no doubt that on-the-job 
training is valuable - indeed, essential - for the developmen+ of a 
true craftsperson. Equally, I have no doubt that a more structured 
approach to the training of drafters would improve the product. 



Australia experimented with such an approach some years ago. The 
Legislative Drafting Institute was established in 1974. Its functions 
were: 

to  conduct courses of training and instruction in legislative 
drafting 

to  assist other countries (especially developing countries) in 
the training of legislative drafters 

to  undertake research into methods and techniques of 
legislative drafting with a view to  the simplification of laws 
and procedures and the reduction of costs 

t o  foster interest in, and encourage suitably qualified persons 
to enter, the profession of legislative drafting. 

It was hoped that the Institute would provide training for people 
wishing to  become legislative drafters in Australia. The first course 
in 1975 was limited to people nominated by the Commonwealth, the 
states of Australia and Papua New Guinea. Only the Commonwealth, 
New South Wales, Tasmania and Papua New Guinea nominated 
participants. In 1976 invitations were sent to the Commonwealth, 
the states of Australia, Papua New Guinea and other British 
Commonwealth countries in the South Pacific area. Because only 
two nominations were received the Institute's programme was 
suspended until the following year. In 1977 i t  became clear that no 
nominations would be received from the Commonwealth or the 
Australian states. The course was eventually given to  participants 
from a number of developing countries. In subsequent years 
invitations appear to  have been extended only to developing 
countries. The Institute was abolished on 11 November 1981 as a 
result of recommendations made by a Ministerial Committee to 
review Commonwealth functions ("the Razor Gang"). The training of 
legislative drafters from developing countries was to  be left to  
on-the-job training in Canberra. 

Despite the lack of success of this forerunner, the 
Commission recommended the establishment of a Legal Drafting 
Institute a t  Monash University. It did so because of the success of a 
similar joint government-university initiative in Ottawa, and because 
i t  believed that the failure of the earlier Australian model was 
largely due to the lack of interest shown by State drafting offices. 
Things have now changed. Both the Victorian and South Australian 
Offices have indicated their strong interest in the establishment of 
such an Institute, as has the Law Institute of Victoria. A feasibility 
study has already been conducted by the Public Service Board. There 
is considerable support for the proposal around Australia. There is 
also a market in the Pacific and in South East Asia - a market now 
partly serviced by the Commonwealth Secretariat. I hope tk: 
Institute will be established in 1989. But that is of course a matter 
for the Victorian Government which will, on our proposal, have to  
contribute to  the funding of the body. 



Structure 

Even if no formal training course eventuates, a great deal 
can be done by altering the structure of our Acts of Parliament. In 
almost every case they contravene the basic principle of 
communication. Instead of going directly to  the central message, 
they commence with a range of material which is irrelevant, or only 
peripherally relevant, to  99% of readers. That may suit drafters. 
But i t  does not suit those who want to  read their output. 

Perhaps the most remarkable example of a delayed message 
is in a recent Bill prepared for the Victorian Parliament. The key 
provision appears as clause 86. Indeed, the whole of the substance of 
the bill (the classification and reclassification of Crown land as 
public (inalienable) land and government (alienable land) is left to  
Part 3 of the Bill. Earlier parts (leaving commencement and 
definitions to one side) deal with such matters as the functions of the 
Surveyor General! It is almost as if the drafter had set out to hide 
the essential message of the Bill rather than to  deliver it. It is 
hardly surprising that the responsible Minister should have called for 
assistance in redrafting it. 

Something could easily be done to correct the structure of 
Bills and Acts. The usual introductory material could be left to the 
end. Detail could be relegated to  schedules. Administrative 
procedures could come after provisions establishing rights and 
duties. The result would be a vast improvement in the intelligibility 
of legislation. All this would have to be negotiated with the 
Government and the Parliament. But I can see no insuperable 
problems in that regard. Nor do I envisage any sustained resistance 
to  improving the dull format of legislative documents, or to using 
footnotes, cross references and indexing to assist readers to find 
their way through the morass. If legislation is t o  communicate, i t  
must be far more user-friendly than it is today. 

CONCLUSION 

In this paper I have been extremely critical of some aspects 
of legislative drafting in Australia. However my criticisms should 
not be taken to  reflect on the professional abilities of drafters in 
other respects. Indeed, my own experience in drafting and in 
redrafting legislation has led me to admire the skills of legislative 
drafters enormously. The full profit of the Victoria Law Reform 
Commission's report on plain English will only be realised when 
drafters, rather than law reform commissioners, take up the 
challenge and redirect their outstanding skills towards improved 
communication with their audience. 

I conclude on a hopeful note. More and more peop1: are 
recognising that change must come, in this as in other areas of the 
law. If drafters do not themselves take the initiative they will find 
change forced upon them. Word processing and computer software 



programs are being developed to assist better communication in 
drafting. Their capacities create expectations which will have to be 
met. Computerised retrieval of legal information and on-line 
services between Parliament, Government Printer and retrieval 
services are already with us. Software is being developed for the 
automatic updating of electronic legislative texts. There are enough 
problems in legislation with a simple and straightforward style. They 
would be well nigh impossible with the present one. Machine 
capability may, in this field, ultimately become the drafters greatest 
tool - to the very great benefit of the rest of us, a t  least. 



60. I t  u m ollence in the cimmunac cpccilkd ~ h c  fd lowiq uble f a  r 
rpcified penon to nukec r artemrnt that u false a m d u d i q  in r mrtcri.l 
pniculu,  or to omit mrtcrirl matter, unla  Ihe p n o n  h u  r rpecified defence. 

r r b l e  reproduced on followin# pqm.1 

Lubility fw obsutemean 

44. ( I )  Whcrc- 

(a) there IS. In a statement that purporu to be a Pan A Ntemenl 
served under paragraph 16 (2) (4, In r takeover offer or In a 
nottcc glven under subsection 42 (2) or sub-uctron 43 (1) or 
(4). matter that IS false In r mrtcr~al panlculrr or mrter~ally 
m~slead~ng In the form or context In whtch 11 appears, or 

(6) there I s  an omlulon of mrter~al mrtter from tuch r nrament, 
offer or notlcc. 

a person to whom thlr sub-aect~on rpplle, 1% s u b  to th~s sectJon, guilty 
of an offence 

(2) Whrrc- 

(a) ~herc IS, In a statement that purporu to be a Pan B Ntement 
glven under subacct~on 22 (1) or r Pan D nrtement r n e d  
under sub-uct~on 32 ( I ) ,  matter that 8s fa l r  In a mater~al 
parllcular or matcr~ally m~sleadlng In the form or context In 
whlch 11 appears; or 

(b )  thcrc IS an omlnton of mater~al matter from such r uatemcnt, 

a person to whom this subuct~on applle, 1s. subwct to th~s aect~on, gullty 
of an otlcncc 

(3) Wherc- 

(a) there IS, In a statement that purpons to k a Pan C srrtcmcnl 
served undrr paragraph 17 (10) (a), or In a notlcc glven under 
sub-ucnon 42 (3) or tubaect~on 43 (1) or (4). mrtter that IS 

false In a marcr~al prrt~culrr or mrterlally mlsleadlng In the 
form or conteal tn whlch tt appears, or 

( b )  thcrc I s  an omlsston of mrtcrlrl matter from such r statement 
or nOIICe. 

a penon 10 whom th~s sub-aect~on applle, IS, sukct  lo th~s sectton, gullty 
of an otlcncc 



a) I n  a document* a m  
to be a P u l  A autemmt*; 

b I n  a offer*; 
C) i n  a no!ice u d e t  

Nbrcuw 33(1), 
W l )a  57(1). 

offeror capmc ion  r the time chc ~ l t c m e n t  w u  
Ha. unla Ihe direnor m e d  uuna the 
&u&n au- chc of  the 
rutrnnnt  or w n  lbmt from chc ~INI -- 
i n  relation to a re* co~uiDcd ia a Pm A 
rutemem. thc mmm wba m d e *  the rrpaS 
provided ih.1 &ice of hi, a ha -1 to iu 
inclu ion ro l o d d  with Ihe C a n m i o n  u& ~~~- ~ 

p r ~ n p h  8 (2) (ik 
i n r e h r i o n m a u L L a r d e r a a d c e , a  
di- of M offeror corpontion v the time the 
offer w u  n a Ihe n&e w u  given*. 

S ~ D E P E N C E  

That, at the time o f  givirq a 
rnirq the ratemrnt, r n d i r q  
B e  ofler. @ v i m  B e  notice- 
makin# B e  rrpon- 
a) b e  penon b e l i e d  on 

reuonable pundm h t  
i )  the f r lw  n u n e r w u  

mK; or 
i i) I h e m i d e d i ~  

nuner 
w n  not m i d e d i ;  
or 

b) inBeu+ofmoml ion .  
pcnon 

i) b e l i e d  on 
reamuMe 
srounds that no 
nuter id maner bd 
been omined; a 

ii) did not know th.1 the 
omined maner w a  
nutn*l. 

provided Bat  if, before the &u of 
the commencement o f  
pocccdinp the pmon bd 
c U V d  m to b e l i m  a h d  
t u o m e  aware of the omiriaI, 
the p m n  gave m a u b l e  oaicc 
u w n  o reuorubly paibk to 
correct the fdr a midedina 
rnmttcr a the mirim 

44. (4) Ohm- 
(a) there u- 

(i) i n  a repon th.1 is rn out in a Pan B rutemcnt i n  
a c c w d u ~ e  with pua:raph 22 (3) (a) or accompaniu a 
Pan B natement i n  accordance with m i o n  23; 

(ii) i n  a r e p m  that is act out i n  a Pan D mtemcnt i n  
accordance with p lnsraph 32 (3) (a); 
In  a report that accompmiu, or is tncludcd in. a rutement 
tuued with the consent of the Commiolon under m i o n  
37 or 38; or 

(iv) i n  a repon that m o m p l n i u  a m i c e  l iven under aub- 
m i o n  43 (4). 

m r t e r  that is false i n  a material plaicular or mnmid ly  
mrsledin# m the form or context i n  which i t  appeuq or 

(b)  there is an omiwion o f  material nutter from such a repan, 
the p n o n  who mule the rcpon and. i f  that p m n  s a corponuon, m y  
officer of the corvoration who IS i n  default are. subim to this m i o n .  e u h  . . 
#utlty of an offence. 

( 5 )  Where- 

(a) apnonpropacr,or2ormacpmnrtqrcherpopae.o 
dispatch a take-over offer or to uux a talu-over offer to be 
dtsp.tched, or to c r u x  a takeover announcement to be nude. 
i n  reapect of sham i n  a company; 

(6) the pnon ,  a either or any of the pmnr, r e f d  to i n  
p.r.traph (a), or a pmn umciatcd with the pmon a with 
ellher or MY of the pwa, or, i f  the p m n  a either or m y  
of the p r lons  or m y  prm umciated wtth the p n o n  or with 
c~thcr or any of the pmona u a corporation. an dfim of  chc 
corporation or a p m n  aaocuted with such an olhm- 
(i) maku or iruu, or cauur to be nude a iwued, an oral or 

written aatement to the public, n publiches, or cause, to 
be matter; published. a an advenixment. relatin# to a p m r i b c d  

(ii) dirpltchcl, a awn to be dirpcched, a document r e h t i y  
to a prncribcd matter to any of the h o l h  o f  cham in. 
or of renounceable optiorn or convenible mu :ranted 
or *Md by, the target cornputy; and 

(c) there is i n  the natement or adveniwmcnt. a i n  the document, 
matter that u blu i n  a nuterul  paniculu or matn*lly 
mlsleding i n  the form or conten i n  whtch i t  appears, 

the pmn who m d e  a inued the rutemmt, publiched the dmpirmn 
or dispatched the document, or c a d  the ratement to be nude or i d .  
the d v e r t ~ u m m t  to be published or the document to be dispatched. and. 
i f  that pmon IS a corporation. any officer of the corporation who is i n  
default, are, subiect to this uction, each :uilty of an offence. 



In a document Ippuiq 
t o b c i n a P u t B  
natcmmr* a a Put D 
aalmKnl*. 

S I Q C I A P ) ~  SHKIFIED DEFENCE 

l 

- ~~ 

rhc r c l m n t  &W. 

urtn ~ p n l * ;  or 
adiirrcrordleurgetcompnymrhctimeIhc 
P u t B a P n D u t c m m c r o ~ r m a m c d ,  
unkm rhc h a  rard ylLn the radur ion  
a u r b a i s i I l g ~ h c ~ o f r h c * n e n n o r r u  
. b m t l m r n I h e r d o r m & o r  

n c  &nor, a 
inreLrionnadocuwntlppcuinltobc.PutC 
M - b a d L m a d r h c o E c m  corparrion at 
~bedmecbcumncnc~+ne4unlaIhc 
director racd .pirrr l c  molut ion amhoming 
the l j l lning of rhc aatemenr a ru l k c n t  from 

Aa above l 

U. (6) Whcrc- 

(0) the dirccton of a compny hrvc r- to bcl inc thm a pmon 
proporr. or 2 or morc per! s togetha prop-. to diqwtch a 
takc-ovcr o&r or ro cauw a ukc-ovcr &er to bc dispatched. 
or to cause a takc-ovcr announcement to be made, in rapm 
of l a m  i n  the company; 

(b) the target company or a corpontion Lac is related ro the 
company or an officcr of the urgct compny or o f  such a 
corporation or a person associated with such an officer- 
(I) maker or itrucs, or cauus to bc mldc or itrued. an oral or 

wrlttcn statement to thc public. or publishcs, or c a u m  to 
bc publ~rhcd. an advcnirmcnt, rclatlng to a pmcr~bcd  
mattcr; or 

( i l l  dlspatchn. or m u m  to k dirptched. a document rclming 
10 a prescribed matter to any o f  the holdera of s h m  in, 
or of renounccablc options or conveniblc notes panted 
or lssued by, thc large compny; and 

(C) ~hcrc  IS i n  the statement or dvcniumcnt,  or i n  the document. 
mattcr that IS fa lu In  a material p n i c u l u  a mati.lly 
m ~ s l c a d ~ n ~  In the form or context I n  whlch i t  a m a n .  

4. 

.. . 
the person who made or ~ssucd thc statcmcnt. published the d v m i r m c n t  
or d~watchcd the document. or caused thc statement to bc nude or issued. 
thr  advcrt~semcnt to bc published or thc document to bc dispatched. and; 
II lhat person 1s a corporation, any officcr of thc corporation who a i n  
default. arc. subcct to t h ~ s  section. cmch gutlty of an oRcnce. 

(7) Whcrc- 

(a) a take-over offer is disprchcd. or a takc-over lnnouncnmnt is 
made. In  respect of shares i n  a company; 

(h) at my rlmc dur~ng  the period commencing when the take-om 
oRrr IS dlsptchcd or the take-over announcement is nudc and 
endlng at the expintton of the period during which the uke- 
ovcr offer rcmalna opcn or the o K m  conn~tuted by the t a b -  
ovcr annwnccmmt remain opcn, a p M n  to whom t h ~ s  sub 
sectton applies- 

(I) makes or ~trun,  or u u m  ro bc rmdc or m u d .  an on1 a 
written natcmcnt to thc public, or publihes, a c a m  to 
bc published. an d v c n ~ r m c n t ,  in connmion w ~ t h  the 
offers under the relevant take-over u h c m c  or i n  
connection with the take-ovn announcement. relating to 
a prescribed matter; or 

(ii) dispashn. or uurr to bc dirp.tchcd w iL  or in connection 
with the &m under thc relevant take-om uhcmc or 
with or in connection with the take-over announcement, 
a document relating to a peacnbcd n u t r n  to any of the 
holdcn of l a m  in. or of renwnceablc w o r n  or 
conmtiblc notes panted or itrued by, the argct compny 
(not k i n g  a daumcnt required by this C& to bc W 

dispatched); and 

a) 1 n a r r g m r c a n i n a P . n  
B a m c m e n t a a P a n D  
u-a 
w m m p n y i q  a P u t  B 
uunmcusdnNbrccion 

b) IZ(lk 

C) i f h e  urtn c a m m y  wm in the-&rr d bciq 
raud UP a m a  under olRci -nt- 
rhcbclipuidnaao(Rc*lm.nlcrwhorilmdrhc 
P u t B a P u t D ~ ~ t e m c n .  

a) ~ ~ ~ p r n n r b o m d c r q c ~ ~  
b) mo(lbnd&corpmuon l b u M d e t h c r r p o n  

who in MY Way tnor i r y l y  mnccmcd i n  L e  
mua&on. 

Aa above I. 



44. 4. (c) c h m u i n t h e u l c m n t a ~ t , a i n t h e d a m m m t ,  
mmm hat  is hlw i n  1 n u t d  prucu*r or rmmir l ly 
midd in# i n  the form a contm in which i t  .ppur, 

I h t  pmn. ud, if hat  pnn is 1 co rpmh ,  any deer of be 
fapa1tiar who is in dcf1ul5 u e ,  subkc% to this section, u c h  p i I q  d an 
onence. 

(8)  For the purpaes of sulwmioru (S), (6) m d  (7)- 
(a) 1 rrferencc to l document includec a reference to I dim, up, 

clnenutqraph film or orhcr anicle from which m u d s  or 
ima#es u n  bc r e p r o d d ;  ud 

(6) r prescribed matter is r mrter relatin# to a h i n  of, a to 
markeuble rcurittes *Ned or to be loud by- 

(i) the t u p t  compny a a corporation that is relrted to the 
t a m  a*npny; 

(ii) the dera or on-muLa &era. u h e  a+ m#y be, a a 
corparmion h t  is rrhtcd to she o l lcm a m-mmkm 
onna; or 

(iii) any other d m  or o n - m u h  oltcror i n  r r b  to Ibt 
um mmpmy. a my  forpamion hl is rel1Pd to ~ c b  
m 06- or o n - m u b  offera. 

(11)The penom to whom sub-section (1)mpplia am- 
(a) the dm, 
(6) i n  1 c u  where bla a miakdiw nun- mppcad iq a 

mmnid nunn wm omincd frm. 1 u t n c n t -  
(i) i f  the oRera is or i n c l d a  1 capamion-1 pnon rbo 

w u  1 d i r m a  of &at caparrion 11 the time when   he 
nalemenl w u  sewed. mr bein#- 
(A) 1 dirccta who WP mu pracnt at the rmcciy at which 
the resolution muthaizing the s i ~ i n g  of the ffmtemcnt 
w u  agreed to; a 
(B) a d i n n a  who wtcd y.im that radution; ud 

(ii) rubim to subsection (IS), 1 pnon l notice of whae  
conrnt to the inclusion in the uterncat of r rrpm nude 
by him hu been l o w  with the Cornmimian under 
paragraph 18 (2) (6); a d  

(c) i n  l C= where- 
(i) f1be a ~WIW m r n n  lppcrred in, a m r d  

nun- was omined fmm. an oUer or -, a d  
(ii) the &era is a induden l c0tpoCatioq 

r p m o * h o w u a d i r a ~ n d h a t ~ t i o n m c h c t i l l l ~  
when the d e r  wrdispcchcd or the m i c e  w u  given, r 
the- m y  be. 

YeUPlED SHUlTED -NS 

a) The pmn who mdc the ut-t a +r the 
a\; a 

6) i f  that pmn u r capamlion, an 06tc-m of the 
cnporrlion who w u  i n  any way knowituly 
concerned i n  the convavenlion. 

e) ?be pnw who nu& the u t e m t  a m t  the 
documen& a 

6) 

- -- 
5 

6. 

S r W F l a D  DePP3CB 

Th.5 at the relevant time, h e  
pmn believed on re-ble 
vounds that- 

0) the false nun= w u  true; 
or 

6) the m i d d i n 8  man- ro 
na mideding. 

provided that if, More the date of 
the commencement of 
proceedings, the pmn c c d  w 
to belicw. he or h e  (avc 
rcuolublc norice u m n  u 
rusorubly ponibk to cone3 the 
f a k  or misledin( nuner. 

As a b m  5. 

CIRcUMSTAk:CllS 

I f  1 person popan to 
&den- 

0) in r utemcnt reb* 
to r dcfincd nunn*  
mrde to the public; 

6) in 1 document relatin8 
to 1 MMd m n ~  
r n t  to 1 h d d n  of 
shares* in or 
rcwurerble +om* 
a c m d M e  notes* 
iucd b, the met 
C-pn~., 

b y t h e p c m n a m  
m i m e *  a, i f  the penon 
a .roriete is  1 

capml ion ,u rd lkna  
an m o c i l u  d l l l ~ h  an 
cam. 

I f thed i remmda 
a * n p ~ y  bm -to 
believe cb.t l pnw 
p o p a a m + n d * a n u l c  
o U e n i n ~ t i o n l o ~  
in be mmpny- 

O) i n  1 amemem re- 
tordclLrdmmcr 
mdc tow plblic; 



U. (12) The pron, to whom submion (2) applin are- 

(a) the m n p . n y i  
(b) whm the natement w u  signed u mentioned in pnpaph  22 

(2) (a) or 32 (2) (a)-. person who w u  a director of the target 
compny at the time when the statement was given or served. 
noc king- 
(I) a direc~or who was not present a the mcninn at which 

the resolution author~zlng the signing of the statement 
w u  anreed to; or 

(ii) a director who voted amatnn that rcrolution; and 

6. 

7. 

. . 
(c) wherc the ru:emeru wu  ugned u mencloned in parynph 22 

(2) (b) or 32 (2) (bbthe pcmn who ngned the natement. 

(13) The pmna to whom subseaion (3) applies are- 
(a) the on-market oUm; and 
(b) in a cuc where- 

(i) hlse or misledin# matter appeared in, or nuterial numr 
w u  omined from. a statement; and 

(ii) the on-mar& offeror is or includes a cnpontion, 
a p rmn who was a director of tha corporation at the time 
when the rutement was sewed, not k ~ n # -  

(iii) a dirmor who w u  not present at the meetin# a which 
the resolution authorizin8 the atgning of the natement 
w u  qrecd to; or 

(iv) a dirmor who med q d n n  t h r  rerolution. 

S)eCIRU)  
C I R C U M S T A N ~  

b) in a document relatin# 
to a defined nuw 
tent to a holder d 
cbunin.aof 
renounceable opuoar 
a conmible nom 
i d  by. the urger 
-my, 

by t ~ u r l e c m n p l a ~ . a  
related corprmiaS M 

dRm deilhcr a an 
uocLte of such M dRar, 

Durin# the dler period- 

a) iaarn-1 
retminntoadcllnd 
nun- made to tbe 
plblic; a 

b) in adocummc 
rduinnmadcdncd 
-nrr (MP( a 
Qcuwnt cb.c m u  
b e r m t ~ ~  
Code) a 1  ia 
aMct ion r ihcbc  
d m m a b d d c r d  
Ib.rr,in,ad 
rmouIycI#c 
ooc#rp 
convaubk m 
-by.thcurlcr 
W-v-9. 

(14) The pnons to whom sub-mion (7) applica are- 
(a) the olleror or on-mark* oUeror; 
(b) a pmn umciated with a pcraon referred to In parynph (a); 
(c) the tawt  compnh 
(4 an dhcn  of the tar#cI compmy or a p m  umcuted with 

such m dhcer; or 

SrKXPIEDF'ERSONS 

a) The pmn who nude thc u t rmmt  a m t  the 
dwmmt*; a 

b) i f Ibcdenramroc ine~acaporrc ion ,~  
dRm d t h  capmtion, wbo was kmwingly 
conamcd in h e  amuamtim. 

(a) i f  a p m n  referred to in prqraph (a) or (b) is a corporation- 
an officer of the corporation or a pnon uwciated with such 

SPECIRE D DEPENCE 

k a b m  5. 

(15) A pmn d m e d  to in subp.ra#raph ( I  1) (b) (ii) is guilty of an 
dl- under sub-mion (I), and liable to pay compnvtion under sub 
d o n  (9), only in respect of hlx or misleadin8 matter in the repon 
referred to in that subparagraph or an omission of mrtcrisl matter from 
that rcpon. 



Pnul*: A ( b m t c l c a d i q $ S O O O a i m p L m m m c f a a p u k d ~  
aacd in( rmcw,abah.  

Nu: O r i w  4 4  RnJrr*l winndly 
i n c o m p r h a i k  by )rr arrrccrrr a d  
*p r i r4 iunJ Ip r l r r run i . l , r r l .  
~ a w Q l d w u u r b r u M .  

PUI&IIIW 
60 U 
Ta* 1 (1) (11) (16) (IdJ 
Ta* 2 0 )  (12) (16) (101 
Ta*  3 (3) (13) (16) f l )  
Ta* 4 (4) (16) l#rl 
T a * 5  (S)R) f I7 )no,  
Ta* 6 (6) R )  (1 7) f l )  
Ta* 7 (7) R )  (14) (17) Tap) 
61 (1) ()I (10) (1s) 0 1 )  
61 r;rl ( 1 4  (19) 

U.(16) It ir a defence to a prowfudoa d a pmn f a  m dence ylin* 
subarction (1). (2). (3) a (4) i f  thr pcma pmm- 

(a) that. when the statement w u  rned a cbc Met ro 
d i t ched ,  the naice w u  giwn a the rcpon mi nude, he- 
(i) b e l i e d  on fubmbble m n d a  thm ili~-* ,mnn ro - . , $  I 

(ii) believed on m8wd4c gmunda thn'tJk m w w  nutta 
ru n a  midcdinl; 

(iii) i n  the cue of an omission, believed on reasonable wounds 
that no material matter h d  k n  omctted; or 

(iv) i n  the cue of m ominion. did n a  know &at the mind 
matter w u  nutnid; and 

(b) that- 
(i) on Ihc &re d the infanution, he w b e l i e d  a did mt 

wImo*;or 
(ii) before that date, he ccncd w to be l im  a cune to know 

that the omitted mnn N mtnul. Ud fonhwith p w  
reasonable notice containins such matters as were 
mcauy to mmn the f r l u  a m i d d i n #  
mrner or h e  ainiaion. 

(17) I t  u a defence lo a p rmu t i on  d a pnon f a  an drna .Clinrc 
submion  (5). (6) or (7) i f  the pnon pmm- 

(a) t h a t , w h m c b c ~ . t ~ r u m d c a ~ c b c ~  
w u  published or the document w r  dispatched, he- 
(i) believed on m*nubk pounds that the falu mmer rr, 

t w ;  or 
(i) belinrdonrrm;lbk~rhrcthrmidadimuvr 

w u  nn misledin#; and 
(b) that- 

(i) on the date d t h e  informtion, hew  beliocd, or 
(ii) before t h ~  date. he aucd w to b e l i  ud fathwith 

[ave reasonable notice containin( luch manm u m e  
necamrl to conm the f a l r  or m*kdin(r maner. 

(20) The p lu l t y  f a  m dlence .riain# under rhu 4 o n  u a tine mc 
excccdiy $5,000 or impiwnmcnt for a pr iod not o l d i n 8  I year, or 
both. 

(21) Nah i i 8  in thu amion aIlectr any c a w  of d o n  existin# a p n  
from thu m i o n .  



I )  Without prejudice to any @her cause of &on, a pmn who hn failed 
to comply with section 60 is liable to m y  compcwtMsr to MOI~CI 

prwn who m s  or faib to act on the basis o f  the relevant tutemcnl for 
any loss or dam* suffered n a mul t* ,  even i f  the prxm h n  not 
been convicted of ~ h c  oflence. 

2) I t  8s a dcknce to an m i o n  for c o m p w t m  ~f the d e f e h t  pro* 
that, at the tlmc the NIcmcnt m nu&- 

o) the defendant bel~evcd on r e d e  gmund. t h n  the fa lx  
maner w u  true M that the m lskd lng  numr W- not 
mldedtnl; M 

b) ~ n t h c u o f m o m i m h . ~ d & d M t b c l d ~ - ~  
wounds that m matcnal m t t n  M been omitted. or did not 
k m  that omtncd matter w n  material 

and that, i f  the m i o n  u b r w h t  by a pmn who d on the faith of 
the statemcnl- 

U. (9 )  A pmon to whom a u b m l o m  (I). (2) a (3) applies, a a pmn 
rekrrcd 10 In  sub-mion (4). y In  the c i rcucnruwa n f m r d  to in that 
s u b m i o n ,  whcchcr a na he hu been convvced of an ollencc undcr that 
sub-uccion. I~able. s u k m  to this mion to oar c o m a m u o n  to a a m n  
who acts, or refraina from nily. on ;he 'faith k t h e  contents 'of the 
relevant statement. oller. notice or repon for any 1- or damap w r u i m d  
by that p r w n  by reawn of his reliance on the false a misleading nutter 
or by reawn of the omluron o f  material matter. 

(10) A pm referred to i n  sub-mlon (5). (6) or (7) is, i n  the 
circumstancn referred to i n  that rub-xctton. whether M not he hu k n  
convincd of an dencc  undcr that sub-mion. l i .  cubicct to this rclion 
to pay compnnt ion to a pcrvm who a c y  a ~ r c f r a i ~  from miry, on ch; 
faith of the contents d the relwant statement. d r r n i r m r n t  or document 
for any loss a dam- sum me.,^ b, that prim by re- o f  hla rcllance 
on the fa lx  a m~dead~ng matter 

( I  8) I t  s a defence to an m i o n  under lub-rctia, (9) i f  the defendant 
proves- 

(a) any nuner referred to in paryraph (16) (oh and 
(b) i n  a cue  where the m i o n  U bnnqht by a pmn who m c d  on 

the faith d t h c  contena of the r e l e v ~ ~  anemcnt. d e r .  m i c e  
M repon. that- 
(8) whcn the p l u n t ~ f f  m med. tbc d c f e n d ~ t  bcl~cvcd U 

mcntloncd m wb-parqnph (16) (0) (I), (11) a (U,) or dld 
not know that the om~ttcd m n e r  w u  nuter~al. M 

(11) before the p lunef f  m mcd. the defendant c e l r d  m to 
belleve a umc to know that the om~ttcd nuner w u  
matcnal. and fonhwlth gave renonabk notlcc conulnlng 
such marten u m e  neccp~ry to c o r m t  the f a l r  or 
mrrleadnng matter a the omlruon 

( 19) I t  1s a defence to m actlon under sub--n (10) i f  the defendant 
poves- 

(a) any maner referred to in pmrwmph (17)(.); and 
(b) i n  a cue where L e  m i o n  i s  brought by a pmn who vtcd on 

the faith o f  the contents o f  the relevant statement. 
advenixment M documn, t h -  

(i) whcn lhc plaintiff m mcd, tbc defendant believed u 
mentioned i n  sub-parw.Ph (17) (0) (I) or (ii); m 

(ii) k f m  the phnt i lT so mcd, tbc defenduu curd W to 
believe and for thwig gave reasonable mice containily 
such m a t t m  n vnc mccury to c m m  the f.Lr or 
nudcdin# nuncr. 



UnleU the cactfar). is proved. 8 prim u prnrmcd lo h 8 ~  hd, 81 8 
p.rticul8r time, the ume krmlcQc as 8 penom h d  who w n  vliw u hu 
or h n  employe a y m t  in relation to nunm which give rLc to paadim 
under this Code. 

((10) In my proceedinm under a 8rWw out of !hi# Code, 8 pnon 
shall, in the absence of proof to Ihe contrary, k p r a u d  to have been 
nware at a p.nicular time of r fm or occumnce of which m employe or 
8#ent of the prron havln# d u u a  or u t i r  on behalf of hi* emplow or 
prlnc~prl in connection with Ihc mattn to which the prorrcdinp rellle 
was aware at the Itme. 



COMMENT 

PATRICK BRAZIL, Secretary, Commonwealth Attorney-General's 
Department, Canberra 

Australia has recently addressed both issues which this seminar will 
be discussing - plain drafting and interpretation. Plain drafting is 
something that everyone supports in theory. At the Federal level, 
Cabinet has issued a directive that all legislation should be as simple 
as possible. Cabinet's concern for plain English has arisen from 
business deregulation, in particular the Takeovers Code and 
securities legislation. The Attorney-General's Department has 
recently redrafted the Takeovers Code taking into account 
comments made by the Law Reform Commission of Victoria, 
including its suggestions to  restructure the Code. The next step will 
be to  show the redraft to  business people for comment. 

The idea so dear to  Sir William Dale was to  draft provisions in very 
simple, short language and leave i t  to  the courts and other users of 
the statute to  apply in particular cases. Now we are all familiar 
with the trade-off that is involved in that particular case, namely i t  
is the business of the lawmakers and the administrators ultimately 
trusting the courts to administer that very short general statement 
of law in a satisfactory way. I know plain English covers much more 
than that but I just dwell on that particular case for a moment. Our 
experience is that indeed that does sometimes work. The particular 
case I have in mind is s.52 of our Trade Practices Act which deals 
with deceptive or misleading conduct. It is a very short provision 
indeed but we found since that provision was enacted in 1974 i t  has 
been applied by the courts in a flexible but consistent way. A 
detailed but on the whole very satisfactory jurisprudence has been 
built up by the courts on the basis of that very simple and short 
provision. 

I have already indicated by what I have said about the review of our 
Takeovers Code that an important part of improving the situation 
will be, wherever i t  is possible, to consult the users of the legislation 
a t  the time the legislation is being drawn up. I think that is a 
terribly important point. I realise i t  is not always possible but 
whenever i t  can be done I believe the opportunity ought to be taken. 
Indeed we are hoping to take that opportunity ourselves in relation to  
our review of the Takeovers Code. 

What else do we do to  improve the situation? Do we restructure 
Parliamentary Counsel? I think i t  is equally important that those 
instructing Parliamentary Counsel right up to  the Prime Minister 
realise that simpler drafting, or plain English, is of value and should 
be recognised. It should be part of the context in dhich 
Parliamentary Counsel are asked to  draft legislation. That approach 
ought to  be possible even when the client comes along with a 
dreadfully complicated piece of legislation such as Australia's recent 
Fringe Benefits Tax legislation. There ought to  be an 



opportunity somewhere along the way for someone to  say "Hey! You 
know you realise this is going to  produce a monstrosity of an Act 
with 200 enormously complex provisions. Don't you think from the 
point of view of simpler drafting or plain English you ought to have a 
look a t  the concepts to  see whether or not you can achieve what you 
have in mind by a simple conceptual approach that will lead to 
shorter, more accessible, more readily, understood legislation?" 
Perhaps I am being idealistic in that but I think i t  is so important 
that that sort of matter ought to be recognised in Cabinet and by 
instructing departments. 

The final thing I want to mention is tax Acts. I have mentioned our 
Fringe Benefits Tax. In Australia we have got to the point where our 
tax Acts are just about unintelligible. Some sections go over about 
ten pages and make some of the Takeovers Code provisions, which 
David Kelly rightly criticised today, look like examples of relatively 
plain English. I just do not know how people understand those 
sections without referring to extrinsic aids. If you go to the 
explanatory memorandum issued by the Tax Office and you find out 
what they meant t o  do, then you have some hope of beginning to  
understand what the legislation may mean. Now that is a cry of 
despair in a sense. I do not see any solution for us in that particular 
area. A predecessor of mine said that our original Income Tax Act 
of 1916 was a thing of great simplicity, architectural symmetry and 
beauty. But the tax avoiders and evaders just drove a coach-and-six 
all through i t  and thus we have the monstrosity that i t  is today. 

I think finally I should get into the competition of quotes in this 
particular area. It is a fruitful area for quotes and I want to  direct 
you to the first Epistle of St Paul to the Corinthians where he tells 
us: "except ye utter the words easy to be understood, how shall i t  be 
known what is spokent1. 

COMMENT 

WALTER ILES, Chief Parliamentary Counsel 

Parliamentary Counsel have mixed feelings about plain English. On 
the one hand we welcome it  and we think that the plain English 
advocates are people who are really coming along very late in the 
piece. Last century Lord Thring, who was looked upon as the father 
of the English style of legislative drafting, said in his text that the 
word best adapted to  express a thought in ordinary composition will 
generally be found to  be the best that can be used in an Act of 
Parliament. David Kelly would agree that that is a proposition very 
much in line with what the plain English advocates are putting 
forward a t  the moment. 

Our view is that Parliamentary Counsel have actually led the way in 
style of the law. They have a structure and an approach to i t  which I 
think is far superior to the conveyancing styles that are used in the 



rest of the legal profession. So we welcome the approach to plain 
English which means that people are now paying attention to the law, 
and I think attention needs to be paid to it both as to the form of the 
statute book and as to the form of ordinary legal documents. But on 
the other hand we find with the plain English campaign that 
Parliamentary Counsel seem to be the first on the receiving end of 
criticism and I do not really think that that is justified. There are 
grounds for criticizing the statutes but I do not really think there are 
grounds for criticizing what Parliamentary Counsel do. You may 
well ask what are the reasons for that. I think the first is the 
problem of pressure. I do not think anybody who has not participated 
actively in legislative drafting appreciates the pressure that can be 
involved to get a Bill out on time. This week, for example, I have 
had one session of 41 hours of meetings to get a Bill back into the 
House. Now when drafting in those circumstances it is difficult to 
do it  on time. It is also difficult to have a look at your style and 
examine it  and see whether you could be doing it better. 

Parliamentary Counsel in New Zealand and most probably in 
Australia have not been renowned for the resources they have 
available to them. When I joined the New Zealand office in 1959 
there were five Parliamentary Counsel and there are now nine. The 
number of Bills and Regulations we produce is very substantial. I 
think the standard is extremely high and is in accordance with the 
proud tradition of our office which was fathered by Sir John Salmond 
who controlled the office from 1909 to 1919. 

Let me give another example of drafting under pressure - the Goods 
and Services Tax Act introduced by the last Government. This was 
most probably done in as short a time as was possible. I had no 
conversations with the Minister of Finance about that piece of 
legislation but I can imagine the response I would have received if I 
had said to him, "We can produce a conventional Goods and Services 
Tax Act in time for you to apply it  in the next financial year; we 
could produce a better Act with more time but of course if we do 
you will forfeit $X million because it will not be ready to be applied 
in the next financial year ..." 
A reforming government which wants change wants legislation with a 
great immediacy and I think that has to be appreciated. Another 
reason why we do not achieve a perfect result is complicated 
policies. This has been adverted to by others and it is certainly a 
major problem. It is hard to express a complicated policy in plain 
English and if it is possible to do it  it is certainly going to take 
longer. Another reason why our result may not be perfect is possibly 
our traditional style. We do tend to have training on the job and 
people are inculcated into our method of doing it. I was interested 
that David Kelly said that in Australia the recruits to the 
Parliamentary Counsel Office are graduates fresh from university. 
It has never been our practice to do that. We have always recruited 
people with some experience in the practice of the law either in 
private law firms or in government service. There is always scope 
for good recruits and I should mention that there are still vacancies 
in our office. 



I think you have to be wary of overseas criticism. It is easy to get 
examples which do not apply in New Zealand. I would be very 
reluctant to criticise what happens in the United Kingdom because I 
am not sufficiently familiar with it  nor am I really familiar with 
practices in Australia. But there is a bit of a tendency to import 
criticism and say because this criticism is valid in England or 
Australia or somewhere else, it is valid in New Zealand. 

Cost is another factor which affects how much time can be spent on 
a job. An example is the new electoral form. The forms expert who 
had been imported to rewrite the form said he did not want any legal 
gobbledegook in his form. My reply was that since the form must be 
in accord with the Electoral Act i t  should bear a t  least some 
resemblance to the provisions of that Act. From that unhappy 
beginning we actually developed a very good working relationship and 
speaking with some pride of authorship I think in the end it  was a 
very good form. But the hours that went into it were tremendous 
and I am glad we did not have an accountant there with a cash 
register clocking up the hours. It may well have been worth it  
because, as the Minister of Justice said in his opening speech to this 
seminar, that form went out to every adult in New Zealand. 

I was also involved in the forms that are attached to the Family 
Proceedings Rules that were largely done in consultation with 
officials of the Department of Justice . I am told that now most 
proceedings for dissolution of marriage in the Family Court are 
taken without the aid of solicitors and people rely solely on those 
forms. That may well be an example of what David Kelly says - that 
if you get the forms right you can make things very much easier for 
ordinary people. 

There are two other exercises in New Zealand which I think should be 
mentioned. (I have had no participation in them.) The taxation form 
last year which was rewritten in plain English received an award 
from the New Zealand Plain English body. That is, I think, a very 
commendable New Zealand exercise that needs to be taken note of, 
as are the activities of the Public Trust Office with their plain 
English wills. 

I am struck by what I have heard of Australia, that there seems to 
have been a degree of antagonism between Parliamentary Counsel 
and the plain English advocates. I think what we need in New 
Zealand is co-operation between those who advocate plain English 
and Parliamentary Counsel. Parliamentary Counsel are quite 
prepared to co-operate with those interested in achieving better 
legislation in New Zealand and I would not like to see an attitude of 
antagonism arise. 

I think that one thing that perhaps distinguishes New Zealand is the 
co-operation that we have with government departments. I think 
that the best Bills result from full co-operation between 
departmental officials and Parliamentary Counsel and I think we 
have that. Overseas there does appear to have been an element of a 
priesthood with regard to Parliamentary Counsel. I know that is a 



term that has been applied to New Zealand with regard to the 
Treasury. I make no comment on that. But the practice in some 
overseas jurisdictions both in Australia and the United Kingdom is to 
not accept a word of drafting from anybody else. In New Zealand we 
have been forced by our numbers to a t  least accept drafts from other 
people. Sometimes they are very good. Sometimes they are very 
bad. But the main thing I think is that there needs to be a proper 
degree of co-operation between Parliamentary Counsel and 
officials. I do not fancy the idea of Parliamentary Counsel sitting in 
an olympian way in his or her office and devising a Bill simply on the 
basis of written instructions. A lot of drafting takes place across the 
table and sometimes it  would be hard to find any written record of 
how a Bill came to take a particular form. 

We believe in a functional approach. The Minister of Justice in his 
address touched on the question of elegance. I do not think we make 
any claims to elegance but in doing a little reading in preparation for 
this seminar I came across a passage in the English magazine The 
Conveyancer which, while it is referring to conventional English 
conveyancing drafting, is I think a passage worthy of being read to 
this audience today. And I propose to conclude by doing that: 

"Given the years of usage which have produced a complex 
legal language and given that each and every lawyer has 
invested time and energy in polishing his or her mastery of it 
and given that there is no justification for innovating with 
clients' matters and given that others are free to do so if 
they wish, and given that it is not compulsory to change we 
think it  likely and possible that some will not feel inclined to 
cease and desist and until they are shown good and sufficient 
reason therefor and unless and until they are required and 
enjoined to alter or amend their ways and binding and 
complete legislation is in full force and effect which will 
order and direct them so to do it  is natural and fitting to be 
minded and inclined to hold maintain and adhere to the tried 
trusted and accepted method and system. It is, after all, so 
elegant." 

DISCUSSION 
Comment by participants 

Maurice Gavin of the Department of Social Welfare, Wellington, said 
he believed that departmental solicitors were often overly cautious 
when giving instructions. Such caution was endemic to lawyers but 
sometimes this was not helped by Parliamentary Counsel. He gave 
an example where Parliamentary Counsel suggested the phrase "to 
the extent that it is practical" should be added to a list of guidelines. 

Olive Smuts-Kennedy a barrister from Wellington said that i t  was 
important for legislation to foresee circumstances, otherwise they 
would be left to the Court to interpret and this could become 
expensive for the parties. This was not an appropriate application of 
the "user pays" philosophy. 



Walter Iles gave the example of the Matrimonial Property Act which 
attempted to provide broad rules for the entitlement of married 
people. The Act had not stopped litigation but nevertheless was an 
example of detailed legislation which had been successful. 

Jim Cameron, Law Commissioner, said there needed to be a balance 
between detail and generality. The Matrimonial Property Act 1963 
had provided insufficient guidelines. Sometimes the lack of such 
guidelines could defeat the intention of legislation. It was not true, 
however, that more detail necessarily equalled less litigation. 

Dave Smith of the Ministry of Transport gave the example of the 
blood alcohol legislation. Although in 1976 the Act was revised and 
streamlined, Parliament had to keep adding new bits because of 
interpretations by the High Court. He added that the actual time 
spent in drafting such legislation was very short, even though a Bill 
may be before the House for about nine months. 

Geoff Fuller from National Mutual, Wellington noted that the old 
drafting technique was designed to ensure the document was safe 
from attack in the courts rather than for people to understand it. He 
believed that a client may be better served by having such a 
comprehensive document, even if it was incomprehensible to the 
client. 

Richard Niven also from National Mutual, Wellington said he thought 
plain drafting required people of courage, knowledge and with 
adequate time. He did not believe it was a problem with the courts 
because the courts had not previously had the advantage of simple 
drafting to interpret. 

David Kelly believed that plain drafting did not need courage so 
much as a willingness to get rid of old habits. He questioned whether 
it really took longer to write something in plain English. Walter Iles 
believed that it took time to change traditional drafting styles. 

Jack Riddett a solicitor from Wanganui gave the example of the 
Local Government Official Information and Meetings Act 1982 with 
cross referencing to other sections and schedules. This led to 
ambiguity, and he believed it would be clearer if the exceptions were 
simply stated in the relevant section. 

Bevan Greenslade of the NZ Employers' Federation suggested that 
more use could be made of flow charts or similar graphics. These 
were much more easily understood than a lot of sub-paragraphs, and 
were intuitive for non-lawyers to use. He also thought it was wrong 
to assume that the Legislature wants to make clear legislation, as 
sometimes it suited lawmakers to leave things obscure for the court 
to interpret. 

Another participant asked what impact consolidation of statutes 



had on clear and intelligible legislation, and whether it was desirable 
to have specific or general statutes. Walter Iles said that fashions 
had changed and that big Acts tended to create big problems. He 
believed that on the whole it was better to keep issues apart, 
although there was an advantage in bringing related matters 
together. He gave the example of the Labour Relations Act where 
there was a real effort to reorder the Act and to make it more 
intelligible than its predecessor. Bevan Greenslade agreed that the 
layout was better, but that subtle language had allowed various 
matters to sneak in unnoticed. Patrick Brazil said there were 
occasions when open textured legislation was the best approach, and 
one had to trust the wisdom of judges to recognise this. 





I1 THE PARLIAMENTARY PROCESS 

THE ROLE OF PARLIAMENT 

Sir George Laking 
Chairperson, Legislation Advisory Committee 

The work of the Legislation Advisory Committee 

In the interests of discussion, I propose to limit myself to  a 
brief description of the composition and functions of the Legislation 
Advisory Committee, the way in which i t  operates and the 
contribution i t  tries to  make to  the legislative process in the areas 
which are of principal interest to this seminar. The fruits of the 
Committee's experience in the first year or so of its existence as to  
how the legislative process works in practice and how closely i t  
conforms to the classic principles of good law-making can be 
illustrated by reference to  a few examples of specific legislative 
proposals which have come under the Committee's scrutiny. They 
are culled from a list which includes such major measures as the 
Sta te-Owned Enterprises Bill, the Immigration Bill, the Reserve 
Bank Amendment Bill, the Maori Language Bill, the Environmental 
Bill, the Town and Country Planning Amendment Bill and most 
recently the State Sector Bill. 

When the Law Commission was established by the Law 
Commission Act 1985, the Law Reform Committees which up to  that 
time were the main focus of law reform activity outside the 
Department of Justice were disbanded. One of them the Public and 
Administrative Law Reform Committee, was almost immediately 
revived in a modified form as the Legislation Advisory Committee. 
Its membership, in the words of the Minister of Justice, "comprises 
experts in the field drawn from the legal profession, the academic 
world and government". The work of the Committee is 
complementary to that of the Law Commission and the necessary 
co-ordination is achieved through the presence of Professor Keith on 
both bodies. In some aspects of its work the Committee also 
maintains a liaison with the Economic Development Commission. 

The Committee's function is similar to  that of its 
predecessor, i.e. to  advise the Minister of Justice on matters in the 
field of public law referred to it by the Minister. It may also make 
submissions to  Select Committees or other appropriate authorities on 
public law issues arising out of Bills introduced into Parliament. 
However, the scope of its activities was materially enlarged by the 
present Minister. It is now required to  report to  him or to  the 
Cabinet Legislation Committee on public law aspects of "legislative 
proposals" which may be referred to  it. This is a significant change. 
It means that from time to time the Committee is given the 
opportunity to  study and comment on draft legislative proposals 
before they are introduced into the House or, in the case of statutory 
regulations, before they are finally approved. 



Since the Committee began to  operate in May 1986 i t  has 
dealt with a number of such referrals and in doing so has been able to  
come much closer to the process by which legislative proposals are 
developed than if i t  had been confined to looking a t  them after 
introduction. This is particularly important for members of the 
Committee who are not otherwise involved in the administrative 
machinery. 

The Committee has invariably found that discussion with the 
officials concerned has produced a clearer understanding of the 
policy being implemented and has enabled the Committee to  make a 
better judgment as to how well the draft will serve the purposes i t  is 
intended to  serve. In some instances the end result of the 
Commit tee's consideration has been a recommendation that 
legislation was not necessary to  achieve the objective sought; in 
others, that the draft proposal did not adequately or precisely reflect 
the policy to  be implemented; in yet others that the draft, by failing 
to  provide adequate rights of objection and appeal or in conferring 
excessive or unreasonable powers on enforcement authorities did not 
conform to basic legal principle; and again - all too often - that the 
draft needed to be made more comprehensible to those likely to  be 
affected by the legislation. 

The fact that the Committee has commented on a legislative 
proposal still under discussion does not inhibit it from presenting its 
views to the Select Committee following a Bill's introduction. It 
frequently does so. 

It is not particularly useful, I feel, for the Committee to develop a 
scorecard mentality towards this aspect of its work. It naturally 
follows the progress of measures on which i t  has been consulted but 
does not seek to claim all or any of the credit for changes which may 
have been made to  the proposal after the Committee has reported on 
it. One conclusion which the Committee did reach very rapidly was 
that while this type of "quality control" has a value, the problem 
needs to be attacked on a broader front and much earlier in the 
lawmaking process. The nature of it is such that the Committee's 
effectiveness is often limited by the pressures on the legislative 
programme. I have no doubt that Parliamentary Counsel could speak 
with much greater feeling on this point. By the time a proposal 
reaches the Cabinet Legislation Committee it is almost invariably 
being strongly pressed by the sponsoring Minister for a decision or 
early introduction into the House. In those cases what ought to be 
for the Committee a "solemn and deliberate process" becomes of 
necessity a rush job to  be carried out a t  short notice by whatever 
members of the Committee are available in Wellington. 
Consultation with officials in these circumstances may be less than 
adequate. Suggested modifications of the proposal, however 
admirable, are less welcome to Ministers than they might have been 
a t  an earlier stage. In short, the later the controls are applied, the 
more difficult it is to  check the momentum which has built up behind 
the proposal. That pressure tends to be reinforced by the time the 
measure reaches a Select Committee. 



The Committee had an opportunity to do something about 
this when in July 1986 the Minister of Justice asked the Committee 
to comment on a paper prepared in the Department of Justice 
intended as guidance for departmental office solicitors in drafting 
legislation. In the light of its experience, the Committee suggested 
that a more detailed paper addressed to a wider audience, including 
Ministers, Members of Parliament, departmental officials, 
particularly those involved in policy formulation and the public would 
be of greater value. As a result a report entitled "Legislative 
Change - Guidelines and Content" was presented to the Minister and 
published by the Department of Justice in August 1987. Parts of 
that report are included in your seminar papers. I commend it to you 
as a useful tool. The Cabinet adopted the report in October 1987 and 
promulgated i t  within the Government. In doing so i t  imposed on 
Ministers and officials a requirement that all draft Bills submitted to 
the Cabinet Legislation Committee for approval should be 
accompanied by a statement from the sponsoring Minister that the 
guidelines were followed in its preparation; or, if not, the reasons for 
the departure. 

On their face, the central questions posed by the guidelines 
seem obvious enough. 

What is the policy being implemented? 

To what extent is legislation necessary for that purpose? 

Does the legislative proposal in fact give effect to the 
policy? 

Is it as accessible and understandable as possible, 
particularly to those who are likely to be affected by it? 

Let me give three illustrations from the Committee's experience 
which suggest that those questions are not always adequately 
addressed a t  the proper time. 

The Dentists Bill now before the House is one with which the 
Committee became involved before it was given approval by the 
Cabinet Legislation Committee. For some years i t  has been 
accepted that the current Act needs revision. The present 
Government had committed itself to some amendments relating to 
the activities of dental mechanics and dental nurses and this finally 
provided the impetus for a general review of the existing statute. 
The Committee's initial involvement was with the updating of the 
complaint handling and disciplinary procedures within the 
profession. This in itself was an important feature of the Bill, the 
more so because it is seen by the Department of Health as a model 
for legislation regulating other health-related professions including 
presumably the medical profession. However, somewhere along the 
line the dental profession appears to have been swept up in an 



examination of the Government's broad policy on occupational 
licensing. The Bill as introduced into the House carries an 
explanatory note that the policy now is "to remove all restrictions on 
the practice of dentistry by non dentists" except that they may not 
claim "to be dentists or to have expertise in dentistry". 

In its submission to the Select Committee the Legislation 
Advisory Committee was obliged to point out that the Bill does not 
achieve this. Non-registered dentists will still be subject to 
restraints, imposed by, for example, the Medicines Act 1981, and the 
Misuse of Drugs Act 1975. Moreover, the change to a system of 
voluntary registration means that the revised disciplinary procedures 
in the Bill are no longer appropriate or enforceable. 

In the result the Bill does not convey a clear statement of 
policy. The effort to graft a new concept onto an existing 
framework designed for a different kind of regime has not been 
conspicuously successful. If the policy is to move towards 
occupational delicensing, a shorter and simpler statute may be 
adequate. Much of what the present Bill seeks to achieve might 
equally well be given effect on a voluntary basis without the need for 
legislative backing and without any detriment to the public interest. 
Those, it seems to me, are issues which cannot be satisfactorily 
resolved until a set of broad principles governing occupational 
licensing has been developed and their applicability has been tested 
against the circumstances of individual occupations. The Bill, in its 
present form, is probably premature. 

Trade and Industry Amendment (No. 2) Bill. A satisfyingly 
simple example of the need to consider whether legislation is 
necessary was the proposal to include in this Bill a clause giving the 
Department the power to charge fees for services provided by the 
trade advisory service. The clause was withdrawn when it was 
pointed out by the Committee that the power of the Crown to enter 
into contracts was adequate for this purpose. It can scarcely be 
claimed as a major triumph in reducing the legislative output for the 
year but, coming in the early days of the "user pays" development, 
one hopes that the point was a useful one to make. 

Meat Industry Amendment Bill. At the other end of the 
scale of complexity one might instance, by way of light relief, a 
proposal to amend s.44A of the Meat Act 1981. The Committee was 
involved intermittently with this over several months following a 
reference from the Cabinet Legislation Committee. The purpose of 
the amendment, as stated in the explanatory note to the Bill, is to 
allow the Ministry to charge for the costs of establishing a meat 
inspection system at  any licensed premises and of disestablishing any 
former inspection system at  the same premises. Since payment of 
inspection charges is obligatory and is in practice a tax, there is no 
doubt that in this case (by contrast with the trade service) some 
legislative authority was necessary. 

The first draft which was referred to the Committee by the 
Cabinet Legislation Committee must have been a drafting 



nightmare. The Committee's first report acknowledged that any 
effort to  reduce to  simple language the elements of a regime which 
is a blend of consultation, agreement and separate contractual 
arrangements associated with the imposition of a tax which may also 
be subject to  a discount or a surcharge for late payment presented a 
complex problem of drafting. The Committee suggested that the 
Ministry be asked to  analyse the constituent elements of the 
proposed policy to  distinguish more precisely between those which 
needed to  be dealt with in the Act, those which were suitable for 
regulation and those which would be purely administrative. 

Several months later the Committee received the second 
draft. I quote one of four sub-clauses of clause 43D about the 
calculation of discounts: 

"(b) In respect of any Saturday during the 5 days before 
which (excluding statutory holidays) the average daily period 
for which assigned employees were required to  be available 
in the plant concerned was not less than 6 and a half hours 
and the agreement under section 43C of this Act specifies 
any normal operating hours for the plant, the amount 
described in section 43B(l)(c) of this Act shall be reduced by 
the prescribed proportion of the total amount (calculated as 
aforesaid) that would have been payable to  the lower of ..." 
(i) The agreed employee level for the plant concerned on the 

day; and 
(ii) The number of assigned employees employed in or about 

the plant on the day - 
in respect of their employment in or about the plant during 
agreed operating hours if the ordinary time hourly rate of 
each were the appropriate notional rate." 

The Committee, with commendable restraint, reported to 
the Cabinet Committee that - 

"When measured against the Guidelines for Legislative 
Change recently adopted by Cabinet, the new draft cannot 
be said to  be a great advance on the old. There has to be a 
better way." 

The lessons to be drawn from this experience relate not only 
to  the need for the law to be comprehensible but also to  the 
problems that are created when legislation is used to  enshrine a 
series of administrative arrangements based on understandings 
between a government agency and an industry, the intricacies of 
which can be understood only by those immediately involved. 
Experience in other areas such as Education (as the reports of the 
Ombudsman testify) shows that the affected parties attach more 
importance to  the understandings than to  the law and arguments 
inevitably arise as to  whether the law accurately reflects those 
understandings. That surely tends to bring the law into disrepute. 



However, one element in the guidelines which ought to 
receive early attention and may be easier to bring about is the 
greater use of legal skills in the policy-making process. In the 
current deregulatory phase through which the economy is passing, 
the connection between law and economics calls for much greater 
recognition than has been customary. Sitting as I do between the 
Law Commission and the Economic Development Commission I see 
how great are the differences of approach between the two 
disciplines. The need to harmonise them is in fact a major argument 
supporting the Committee's contention that legal expertise should be 
brought into the development of a legislative proposal before the 
policy has been defined in detail. A closer interplay between the two 
disciplines can only be to the advantage of both and of the public 
welfare. It could make for clearer judgments as to which policies or 
parts of policies require legislation and which can equally well or 
better be implemented by other means. The Dentists Bill is a case in 
point. I was interested to hear the Minister of Justice refer to this 
issue recently in launching an EDC publication on occupational 
licensing. It seems to me to be assuming a special importance. 

My final point concerns the need for the widest possible 
consultation both within the Government and with the wider 
community. As the guidelines say, "the broad acceptability of a 
legislative measure can be influenced significantly by the 
consultation that is undertaken. This relates particularly to 
consultation with sections of the community most likely to be 
affected". From the point of view of the Legislation Advisory 
Committee that principle applies with equal force to consultation 
within Government. Until the initiating agency has thoroughly 
explored the elements and implications of a legislative proposal, it 
has no sound basis for consultation with other departments and even 
less for any discussion of the proposal outside the Government. 
Regrettably the urge to consult, either within a department or 
between departments is, in our experience, not always evident. The 
endorsement of the Committee's "Legislative Guidelines" by the 
Cabinet should do much to reinforce it. The continuing activity of 
the Committee in reporting on legislative proposals can and should 
act as a spur. 

When one takes account of the innumerable ways in which a 
legislative proposal can be generated, it would be idle to suppose 
that the mere promulgation of a set of guidelines even with Cabinet 
endorsement, will quickly bring about substantial change in the 
legislative process. The educative process will be slow. The current 
climate is not particularly conducive to it. I doubt whether those 
responsible for giving instructions to Parliamentary Counsel on the 
State Sector Bill consulted the guidelines in any detail. Or indeed 
did the Traffic Officer who appeared on television answering 
questions about a device said to outwit the Ministry's new speed 
detectors. He announced that the Transport Regulations would be 
amended to prohibit importation of such devices. For him the 
question was a simple one and the answer self-evident. 



I have been associated with the legislative process in one 
guise or another for a long time. During the whole of that time the 
pressures on Parliament and its members have increased year by 
year. To some degree their wounds are self-inflicted. Radical 
change in the legislative process is not easy to bring about. To me it 
looks and acts much as it always did. On the other hand the process 
of policy formulation has, particularly in recent years, undergone 
massive change. More and more policy issues are being developed 
through the agency of outside consultants rather than through 
government departments. They may be taken to the point where 
draft legislation to put a policy into effect is included. This 
obviously presents problems for Parliamentary Counsel - whether to 
titivate or to redraft, adding considerably to the heavy pressures 
under which they always work. Other controls in the legislative 
process instituted by Cabinet (including the Legislation Advisory 
Committee) do not operate in those circumstances as early as they 
should. The impact of such changes is not necessarily negative but 
the mechanics of incorporating them into the existing governmental 
machine need analysing. If my comments have any point, i t  is to 
suggest that the primary attention ought to be directed to this area. 
It requires a different mind set. 



THE INFLUENCE OF INTEREST GROUPS ON THE 
LEGISLATIVE PROCESS: CASE STUDIES 

NATIONAL COUNCIL OF WOMEN - Janet Hesketh and Stella Casey 

This paper is in two parts. The first gives a background to  
the National Council of Women (NCW) and indicates the part i t  has 
played in the legislative process by affecting the climate of opinion 
of society in the past ninety-two years, and the second gives some 
recent experiences of presenting submissions t o  Select Committees 
which highlight different aspects of the Committee system. 

The NCW is a council of organisations - 45 national 
organisations affiliate directly and members of their local sections, 
along with some 100 other local groups, are affiliated to  the 37 NCW 
Branches throughout New Zealand. There are about 1,500 women 
attending Branch meetings, the representatives of 200,000 women, 
all of whom are deemed to  be members of the National Council of 
Women and able to  take part in its decisions. Our most important 
function is providing women with information on which they can base 
their own decisions, add to the level of knowledge in their own 
communities, and influence the course of government both directly 
through NCW and indirectly as members of society. Our chief mode 
of communication is a monthly circular which not only provides 
members with information on a very wide range of subjects but is 
also the means of seeking their opinions. These opinions are 
expressed, formally, in resolutions passed a t  annual meetings and, on 
immediate issues, through replies to the questions printed in the 
circular. 

The Council was formed in 1896 and has been telling 
successive governments the opinion/decisions of its members ever 
since. Although NCW began making submissions to Select 
Committees only after 1968 we had been both writing letters to  and 
visiting Ministers for the seventy or so preceding years, and as we 
still do. Our ninety-year history now makes it difficult to  find 
specific examples of how we have affected legislation. We have 
been part of the formation of the political climate of the country - 
equal pay, electoral reform, a review of the liquor laws, women on 
juries, the treatment of criminals, were among the Council's 
concerns a t  its first meeting. We began to  press for women Justices 
of the Peace the following year, and for women police in 1919. 
Other concerns have been for the environment, for disarmament, 
especially nuclear, for good affordable housing, for access t o  good 
quality health and education services. Our views are frequently 
different from those given prominence in the media - the attitude 
our members have towards violent crime and the treatment of 
violent offenders is far less vindictive than the general public is 
reputed to  hold, and we believe we have had some influence in 
preventing revenge style punishment. We promote education, 



treatment and rehabilitation of prisoners, not extension of prison 
terms. Much of our most effective input has been in the 
pre-legislative stages - in the comments we make on discussion 
papers - the formation of the Accident Compensation Commission, 
the revision of the rape legislation, development of consumer 
protection, and we hope, next year, on the revision of the resource 
management statutes. 

We see results over a long term - comments made, and 
ignored, in our submission when the Official Information Act was 
introduced, were included in the recent series of amendments. It is 
more usual for the Council to comment on the ideas that lie behind 
the proposals, or to concentrate on issues that are not included. The 
most recent of these is our continuing request for thellegislation on 
State-owned enterprises to include monitoring for social 
responsibility - unsuccessfully so far, but we persist. It is because 
we express the reasonable and reasoned views of a considerable 
section of the community that our submissions are listened to, and 
our views quoted, but we have also helped to form the communal 
ideas that make much of our legislation possible. Our special 
influence is that we are consumers - of whatever legislation is under 
consideration. We do not see our roles as necessarily commenting on 
specific clauses of Bills; that is more appropriate for those working 
with the law, although such questions as "Why is the Prime Minister's 
Department not listed in the Schedule which defines the State 
Sector?" can produce some confusion. 

Last year alone NCW made over 50 submissions; in the past 
five years approximately 200. I have selected five recent examples 
to highlight different aspects of the Select Committee process. 

1. In our submission on the Personal and Property Rights Bill we 
pointed out that i t  was unreasonable to  exclude from the duties of 
the welfare guardian the power to consent to  the administering of 
psychotropic drugs because they are standard medical treatment for 
some mental conditions; as unreasonable, we said, as excluding their 
right to consent to administering insulin for diabetes. The provision 
in question was withdrawn before the legislation was enacted. 
However, in our very next paragraph we asked that the powers of a 
welfare guardian should not include giving consent to any surgical 
procedure which prejudicially affected reproductive capacity. Our 
submission was ignored - failure. This is fairly typically. We get 
some the of things we think important; some have to wait for 
another day, another year. 

2. We approach our submissions from the simple angle of how 
does this affect us as consumers? And this seems a t  times to give a 
perspective different from that of the legislators. In the recent 
Dentists Bill we felt that in seeking to do two things - to implement 
government policy on de-regulation and to  meet the profession's 
desire to ensure high standards - the legislators had contradicted 
themselves. The removal of any restriction on practising dentistry 
makes nonsense of all the provisions regulating the conduct of 
registered members of the profession. The Select Committee 
considering the Dentists Bill was surprised a t  our contention, which 



was confirmed by the officials present, that a disqualified dentist 
could continue to practise. The only requirement was that she or he 
remove the word "dentist" from her/his nameplate and notepaper. 
We will watch with interest to see if the Select Committee can 
reconcile the two objectives into sensible legislation. 

3. We are becoming increasingly aware of the need to  
emphasise in our submissions those matters of which we approve, not 
merely to  criticise those we find unsatisfactory. The recent example 
of the Children and Young Persons Bill has seriously upset us. We, 
and no doubt many others, pointed out in our submission that we 
would like to see attention paid to such matters as education for 
parenthood. The departmental committee which has made a review 
of the Bill, cm behalf of the Select Committee, recommended that 
the present child protection teams be changed into units to identify 
the factors underlying abuse, and to  develop solutions to the 
problems within families. Meantime, children are left to suffer. In 
our submission we made no reference to mandatory reporting of child 
abuse because i t  seemed to us elementary commonsense. Now we 
find the Committee recommending that that provision also be 
removed. It is going to  mean much longer submissions in future if we 
have to  fight for what is already in the Bills as well as what we want 
added. 

4. The Select Committee process can a t  times be quite useless. 
Late last year, a t  very short notice, we made a submission to  the 
Finance and Expenditure Committee on the clauses in the Finance 
Bill which repealed the National Housing Commission Act and the 
Building Performance Guarantee Corporation Act. NCW is very 
concerned about the present apparent withdrawal of government 
from housing. Opposing these provisions in this Bill, which abolished 
these two facets of government involvement, was our only 
opportunity to  express our members' anxiety. The Select Committee 
told us repeatedly and firmly that they were concerned with finance 
and expenditure, not housing, and could do nothing about housing. 
The only good effect of this experience is that we are now even more 
careful to  study Bills and their Schedules, even when they have no 
apparent relevance to  our interest. 

5 .  Finally, a matter which is of particular concern to this 
seminar - accessibility. The recent Mental Health Bill is concerned 
with the compulsory treatment of mental disorders. Our members 
see the need for this law from the point of view of families who have 
reached breaking point, when the care and treatment are needed 
urgently and immediately. The new legislation proceeds in a 
leisurely and very detailed fashion for 86 clauses before any 
provision is made for the situations which, in our experience, are the 
norm. Even then i t  is not clear what may be done. We have yet to 
appear before the Select Committee on this one. We hope they heed 
our worries. If not, we can only hope that those who are required to 
cope in these situations have the law satisfactorily interpreted for 
them before they are required to implement it! 

These, then, are five examples from many. We hope you find 
them useful. 



NEW ZEALAND LAW SOCIETY - J G Fogarty 

The Society considers i t  has a special responsibility to  assist 
in the legislative process. It monitors all, and considers many, of the 
Bills and White and Green Papers introduced into the House. In this 
short paper I consider only the influence the Society attempts to  
have on the content of Bills after they are introduced to the House. 

The Society does not usually take a stance on the policy of 
the Bill. But it may do so if the Bill affects the interest of its 
members, or if the Bill is intended to effect a reform of an area of 
law in which lawyers see themselves as having a special interest. 
Where the Society does not have a direct interest in the policy of the 
Bill its submissions tend to  be limited to ensuring that the Bill 
contains fair procedures and, where possible, will in fact achieve its 
object. In this regard the Law Society adopts a watchdog role 
similar to  that of the Legislation Advisory Committee and checks 
the Parliamentary Counsel and Departmental Officers' work. In the 
latter respect, however, there is no attempt to  significantly rewrite 
any Bill. We tend to accept the particular style adopted by the 
Parliamentary Counsel and just check for any internal 
inconsistencies which may have slipped through the screening 
process. We try to  avoid quibbling. This approach means that the 
Society does not make submissions on every Bill, and usually only on 
parts of a Bill. Attached is a schedule (Appendix, p. ) summarising 
the activity of the Legislation Committee in 1986. 

We have a deliberate style of presentation of submissions. 
This is a three-step method of making a point. First, the subject 
clause is identified and where necessary, summarised. Secondly, 
there is a comment on the quality of the clause. Thirdly, we 
recommend how the clause should be altered. We try to  keep 
submissions short and readable. They are addressed primarily to  the 
members of the Select Committee although we are aware that 
lawyers from the Department and Parliamentary Counsel are likely 
to  read them. Often they occupy no more than two or three pages. 
Usually we appear in support of the submissions before the Select 
Committee. Almost invariably we are received courteously and 
there seems to  be a measure of respect for our detachment and the 
expertise that is brought to bear. 

The success rate is significant, but patchy. It has never been 
analysed. On many occasions our presenters have come away 
believing that a point has been accepted as made but this is not 
reflected in the bill when reported back. I suspect this is due to a 
variety of factors, not all of which may be present a t  any time. 
Some bills have such a high priority that they are simply rushed. 
There is no time to take on board recommendations which call for 
significant redrafting. Political or budgetary constraints may rule 
out what we consider to be appropriate procedures. Our opinion, 
although respected as a valid opinion, may simply be rejected in 
favour of the opinion of the parliamentary drafter. Or, unbeknown 
to us, the Legislation Advisory Committee may already have 
considered the point and given a different opinion. 



We have to accept that by the time a Bill comes before a 
Select Committee it is well down the track. It will stay in its 
current form unless there are manifestly good reasons for change. 
The challenge for any interest group is to demonstrate this. If we 
had access to draft Bills when they first emerge from the 
Departments and/or Parliamentary Counsel Office we would have 
more time, and I think probably more success infiltrating our views. 
We might be able to suggest a different approach to the problem. As 
already noted, at the Select Committee stage it is usually too late to 
attempt to have a Bill rewritten. Town Planning is an example. We 
can call on considerable expertise in this area. The Act was 
amended in 1987. We did not think the amendments went far enough 
and did not altogether approve of some of the approaches. But we 
knew a general review was not far away so we gave sympathetic 
submissions to the Bill, achieving some drafting amendments. Then 
we made more root-and-branch submissions to Mr A Hearn QC when 
he was appointed later to review the legislation. 

I am sure the Society would welcome being invited to assist 
with drafts of bills before they are introduced in to the House. If 
this happened we could offer our views on matters of method and 
style. 

I would now like to conclude by illustrating the Society's 
approach with a recent submission it made to the Select Committee 
considering the Rating Powers Bill. This Bill has not yet been 
reported back to the House. I will leave it to you to consider 
whether or not the Society has made out a good reason for amending 
the Bill. I also invite you to consider whether the issues have been 
overly condensed. 

"Recovery of Rates from Persons other than the Occupier 
Clause 138(1) empowers the local authority to recover rates 
from any person owning any interest in land (if any occupier 
has made default). 

Comment: Previously, the equivalent provision contained a 
phrase after the word interest 'including an interest as first 
mortgagee'. 
The absence of that phrase causes two problems of 
construction, one of which may lead to injustice. They 
depend on a narrow or wide interpretation of interest in 
land. If interest in land includes mortgagees, then rates can 
be recovered against any mortgagee however postponed 
behind the first mortgagee. If interest in land does not 
include mortgagees then rates can no longer be recovered 
against the first mortgagee. There is obvious merit in being 
able to recover rates against the first mortgagee. Rates in 
any event are a charge on land ahead of the first mortgage. 
But if a mortgagee subsequent to the first mortgage has to 
pay, the persons having the benefit of mortgages ahead of 
the payer obtain a meritless advantage. 

Submission: We recommend that the phrase 'including an 
interest as first mortgagee' be reinstated so that there is no 
change in the law." 



APPENDIX I 

138. Recove of rates from persons other than the 
occupier-(1) I 7 any occupier makes default in the payment of 
any rate, or of any part of any rate, due by him or her, the 
principal adrninistrat~ve officer of the local authorit , or any 

10 other person authorised by the local authority to CO l ect rates, 
the rate or part thereof as a debt from the owner, 
person ownin any interest in the land in respect 
rate is aya le or from any person actually in 

occupation of the lang, 
t 

15 (2) No rate shall be recoverable from any tenant of rateable 
property, not being an occupier within the meaning of this Act, 
to a greater extent than the rent payable or to be payable by 
him or her for the property at the time the assessment is 
delivered to him or her, and any such rate so paid by him or 

20 her shall be deducted from his or her rent. 
(3) Where the land in respect of which the rate is payable is 

let under 2 or more tenancies, then, subject to subsection 12) of 
this section, each tenant shall be liable under that subsection 
for only so much of the rate as bears to the total amount of the 

25 rate the same proportion that the yearly rent a able under his 
or her tenancy bears to the total amount o t e yearly rents 
payable under atl the tenancies. 

P 
(4) Every person who, pursuant to subsection (1) of this section, 

pays any rate due by an occupier shall, unless that person has 
30 agreed with the occu ier to pay the rate, be entitled to recover 

the amount so paid Rom the occupier as a debt or to retain or 
deduct that amount out of or from any money which is or 
becomes payable by him or her to that occupier. 

(5) Every person other than the owner who, pursuant to 
35 subsection (1) of this section, pays any rate due by a n  occupier 

shall, unless that person has a eed with the owner to pay the 
rate, or has already recoverefthe rate from the occupier, be 
entitled to recover the amount so paid from the owner as a 
debt or to retain or deduct that amount out of or from any 

40 money which is or becomes payable by that person to that 
owner, and any such payment so made by the owner shall be 
deemed to be payment by the owner under subsection (4) of this 
section. 



APPENDIX I1 

During 1986 the Legislation Committee conuidered all Bills (a 
total of 85) and made, or assisted with, uubmiusions on the 
following r 

Airport Authorities Amendment 
Constitution 
Customs Amendment 
Fencing of Swimming Pools 
Environment 
Homosexual 
Housing Corporation Amendment 
Immigration 
Income Tax Amendment (No 7 )  
Law Reform (Miscellaneous Provisions) 

(including legislation for Masters in the High Court 
contained in a Supplementary Order Paper) 

Local Authorities (Elections, Pollu, and Voting Rights) 
Discussion Paper "Review of Mining Legislation" 
Official Information Amendment 
Protection of Undercover Police Officers 
Recreation and Sport 
Reserve Bank of New Zealand Amendment 
Shipping and Seamen Amendment 
State-Owned Enterprises 
Status of Children Amendment 
Taxation Reform 
Te Pire MO Te Reo Maori 
Tokelau Amendment 
Town C Country Plannning Amendment 

Transport (Vehicle and Driver Registration and 
(Licensing) 

Union representatives Education Leave 
Victims' Rights 
Video Recordings 
Violent Offences 
Weights and Measures 



COMMENT 

KATHERINE O'REGAN, MP for Waipa 

I appreciated Professor Kelly's comments this morning about plain 
English and I am very grateful to see that much of the legislation 
coming through to the Select Committees has improved considerably 
in my short term in Parliament. I thank the Parliamentary Counsel, 
who have a hellish job a t  times. I know how hard they work and I 
appreciate the support that they give the Members of Parliament in 
explanatoi-y notes and explanations to those of us who do not always 
understand the legalese. 

When I first came into Parliament my delight turned to  plain fear on 
being informed of my membership of the Justice and Law Reform 
Select Committee, knowing that I had no legal background. But later 
one witness told me that those opinions from the grass roots are 
probably just as important if not more important than the experts' 
opinions. I agree with him entirely. 

I would like to paraphrase the Minister of Justice who said that i t  
was very important that the executive power of Parliament, which of 
course is the Cabinet, should be kept in check. That is no less 
important now than i t  was three or four years ago, and certainly no 
less important than when he wrote his book "Unbridled Power", 
where he said that the purpose of the Select Committee was to  
provide an opportunity for well informed and detailed scrutiny of 
government bills and policy by both Parliament and public. He went 
on to  say that in recent years the reference of Bills to Select 
Committees had increased markedly. This is excellent, but i t  is also 
important to consider what the Select Committee does when 
legislation gets there. 

I would like to  talk about the State Sector Bill because I am rather 
concerned a t  the manner in which i t  was dealt and I think it requires 
much closer scrutiny. The time honoured conventions of Select 
Committee procedures have been severely bruised in this instance 
and may call into question the role of Parliament itself. In this 
instance the Government turned the Select Committee into a 
negotiating table. We are not there to  debate awards, terms and 
conditions in an actual Bill. Then a premature unilateral decision 
was made immediately after the hearings were concluded but before 
the deliberation on the Bill, when the Minister and two Government 
members made public their intention to  change the Bill. This was 
done without participation of the other members of that Select 
Committee. If the committee had gone into deliberation a breach of 
privilege would have occurred. What happened was very very close 
to a breach of privilege. 



I have always been of the belief and I think the public also believe 
that Select Committees are bipartisan. I believe also that the fact 
that the Government advertised their version of the Bill could also 
be questioned. I think this breach of the convention has 
compromised Select Committees for the future and placed the 
validity of consultation with the public in jeopardy. Why should 
anybody bother in future to make submissions to a so-called 
bipartisan committee of Parliament when announcements are going 
to be made prior to deliberation which may scuttle anything that you 
have suggested in the meantime? 

I would like to discuss briefly the changes that have been made to 
the Select Committees. There were excellent reforms implemented 
by the Minister of Justice, one being that Select Committees could 
undertake investigations on their own. However very few have done 
so because of a major and very heavy legislative workload. I agree 
with Sir George Laking when he says we should really be questioning 
whether we need legislation at  all in a certain area. We now have 
five members on Select Committees. With the small numbers and 
only two of us on the Opposition side, it has made it very difficult 
for us to spend as much time on committees as we would like, 
particularly during the debating times. In the past there were seven 
members and that I think has been certainly the greater value, and I 
would hope that in the future Standing Orders may be changed again 
to include an increase in the numbers. 

RICHARD J NORTHEY, MP for Eden 

The Select Committee process is one in which laypeople are involved 
as members of Parliament. The majority of us have not had legal 
training. So the Law Society and the National Council of Women are 
quite correct in saying that submissions need to be made in the 
language of the layperson. 

Parliament has now issued guidelines for making submissions to 
Select Committees as a result of which we are getting submissions 
that are more useful in that they zero in on particular clauses to say 
what is wrong with them and specifically what they want changed 
and preferably also suggested specific improved wordings they would 
like instead. 

We spend a considerable amount of time hearing submissions in 
person from organisations and individuals who have not read the Bill. 
The submissions based entirely on newspaper reports or the little 
advertisement that appears saying that Parliament is dealing with 
such and such a matter are a waste of their time and ours. Those 
who have a genuine concern and have read the Bill carefully and who 
make a general submission attacking aspects of a Bill without 
proffering alternatives even in a general sense, are not particularly 
helpful either. I think it  is also important to state those things which 
are agreed to or supported. If a majority of submissions disagree 
with a particular clause, that is likely to sway the committee if 
those who agree with the clause do not make a submission in its 
favour. 



The Select Committee process has improved very considerably. 
When I first came into Parliament in 1984 I was quite appalled to  
find that most of the members of the Select Committee in fact spent 
most of their time there answering their correspondence. Some of 
them still do! One of the realities of the other pressures acting on 
Members of Parliament is that if they are on the Select Committee 
a t  the same time as one of their constituents is about to be deported 
or have a mortgagee sale, or they have to give a major speech in an 
hour, their attention span is reduced. So it is quite important to  be 
very direct and even colourful in getting the point across through 
that maze of other pressures on Members of Parliament. 

Without the relevant Minister a t  the Select Committee, Members of 
Parliament can not look to him or her for guidance on particular 
issues and so members have to take more direct responsibility to 
ensure that the Bill is meeting the objectives i t  seeks to  achieve. 
There is of course a process of discussion within the Caucus 
committees and with the Minister over any major disputes of policy 
and with the Opposition members of the Committee on policy and on 
the more technical matters. 

I think that one of the problems that sometimes occurs is that the 
period, between hearing the submissions and the time when the 
departmental advisers and the Parliamentary Counsel come back in 
response to submissions, can result in a loss of attention span to the 
particular points that were made in submissions. The fact that most 
of us are on more than one committee is also a problem. One of the 
answers to that is to have more MPS. The present small number of 
MPS is the major reason why the committees consist of only five 
members and why quite frequently the second Opposition member 
and the third Government member are away on another committee 
on which there may be more time pressure. 

When we come to deliberate on submissions there is often a battle 
between the members of the Select Committee who seek to add into 
the Bill some points made by submissions and the Parliamentary 
Counsel who say they had put it  very beautifully and elegantly and 
right the first time and not to tamper with it. There is also a feeling 
that we want the legislation quite specific so that we are making the 
decisions and not some judge and lawyers later on. 

There is often the question of whether something should be dealt 
with in legislation. There are matters which are so dealt with 
because we want them to  have the added aura of being legislation, 
such as the Nuclear Free Bill. If it  is decided that a matter is an 
appropriate area for Government and public intervention, I tend to  
feel i t  is better to have i t  specified in the legislation rather than left 
for Cabinet or for departmental interpretation. 

Most of the reforms to Parliament which were envisaged in the 
Labour Party's 1984 Election Manifesto have been implemented, 
except one which I am still keen on which is that all legislation apart 
from urgent financial legislation should take a t  least six months 
between introduction and passage. The reality is that there are time 
gaps when nothing is happening on legislation, especially after a Bill 



has been reported back to the House. There are Speaker's rulings 
now requiring that legislation be reported back to the House 
immediately after the decision of the committee, but often there are 
matters that sit before the House for some time, often after the 
date a t  which they were supposed to come into effect. 

The role of the debate in Parliament itself in legislative content is 
very small. The Opposition have their effect through the pressure 
groups that they might be associated with and through their input 
into the Select Committee, and the Government members through 
the Caucus committee structure. It is almost unknown for 
Parliament itself to  change things. An exception was a proposal in 
the Residential Tenancies Bill for the tribunal to be able not t o  abide 
by the law if i t  so chose. The matter drew absolutely no submissions 
but was raised by an Opposition member in the House and the 
Government agreed to  amend it. 

Another interesting case was the Criminal Justice Amendment Bill 
which raised the monetary value of a theft for which imprisonment 
would be applied from $30 to $300. One of the effects was that for a 
minor theft there would be no right to a jury trial. This issue was 
fought out in Caucus but no subsequent public Select Committee 
submissions touched on it a t  all. Then when the Bill came before the 
House, suddenly the Opposition members raised that point ab initio. 
In that case we did not respond because we believed that it was not a 
matter of general public concern or it would have been raised in the 
Select Committee process. It was not just a technical failure to 
notice that point. 

DISCUSSION 
Comment by ~ a r t i c i ~ a n t s  

Bevan Greenslade noted the anger and frustration he had felt giving 
submissions to a Select Committee when i t  was clear that some 
members of the Committee had not read the submission or even the 
Bill beforehand, and where much of the time was spent in political 
sparring. 

Stella Casey responded that she was generally impressed with the 
performance of Select Committees, and that they were much better 
than Parliament as a whole. Richard Northey said there was a 
problem with MPS' conflict of obligations towards commit tees and 
their own constituents. 

Michael Stace of the Economic Development Commission asked what 
scrutiny was given to Regulations. Richard Northey said that the 
Regulation Review Committee gave ex post facto scrutiny, although 
in principle i t  would be better to have prior scrutiny. Janet Hesketh 
said that the National Council of Women had long asked for there to  
be public scrutiny of Regulations. She said that they had had an 
opportunity to  make submissions on the new driving licence 
Regulations which had been well discussed prior t o  implementation. 
Sir George Laking noted that the Economic Development 
Commission had proposed a regime for public scrutiny 



of Regulations. Professor Keith commented that some of the more 
substantial regulatory powers have been eliminated and that a large 
number of statutes do require the giving of notice with an 
opportunity to comment. Pat Northey said that in Canada, draft 
Regulations were released as a matter of course, giving people an 
opportunity to make submissions. Professor Keith said that there 
was a danger that too much public scrutiny would make i t  harder to  
enact Regulations than Acts, and that there needed to be an 
appropriate balance. 

Grant Liddell of the Law Faculty, University of Otago asked to what 
extent those making submissions could question departmental 
officials a t  Select Committee hearings. Katherine O'Regan said that 
i t  was now becoming more common for the Chair to  ask officials to  
comment directly to a witness. 





I11 ACCESS TO THE STATUTE LAW - 
THE CONSOLIDATION AND REVISION OF LEGISLATION 

THE PRESENT 

Beth Bowden (Manager, Legislation and Marketing, Government 
Printing Office) began by explaining the statutory framework for the 
Government Printing Office. She noted that although the students' 
association in the case of Victoria University of Wellington Students 
Association v. Shearer (1973) 2 NZLR 21 had attempted to force the 
Government Printer to make available copies of the Code of Civil 
Procedure, the legislation did not impose an absolute obligation upon 
the Government Printer to make all legislation available. 
Nevertheless it was obviously important that all legislation should be 
as accessible as possible. 

The Government Printing Office held regular consultations with 
government departments and Parliamentary Counsel but there was a 
need for better liaison, particularly with departmental publicity 
officers. 

In order to make legislation more readily available the Office was 
developing new methods of distribution - for example the freephone 
system, the use of facsimile material, and the development of a 
database which would eventually encompass all public Acts, Bills and 
Hansard. 

THE FUTURE 

Moira Collyns (of the National Library) explained the development of 
Kiwinet, a computer database which was commenced by the National 
Library in February 1988. Subscribers to this service could gain 
access to the Government Printing Office database, and in addition 
lists of holdings in all New Zealand libraries and an index of New 
Zealand periodicals. As the number of subscribers increased, there 
were plans to increase the service to cover more areas, for instance 
unreported judgments, and information on the Companies Register. 



COMPARATIVE EXPERIENCE 

David Elliott 
Law Drafting Officer, Law ~ommissionl 

T h i s  paper  d e s c r i b e s  how o t h e r  j u r i s d i c t i o n s ,  n o t a b l y  
England and Canada, have a t t empted  t o  keep t h e i r  
s t a t u t e  law " a c c e s s i b l e " .  The word " a c c e s s i b l e " ,  
a s  it i s  used i n  t h i s  paper ,  i n c l u d e s  b o t h  "up t o  
d a t e "  and r e a d i l y  found.  The paper  comments i n  
p a r t i c u l a r  on E n g l i s h  and Canadian e x p e r i e n c e  w i t h  
c o n s o l i d a t i o n s  of and r e v i s i o n s  t o  t h e  s t a t u t e  law. 

The f i r s t  p a r t  summarises t h e  p r o c e s s  of 
c o n s o l i d a t i n g  and r e v i s i n g  l e g i s l a t i o n  i n  England 
and Canada and p r o v i d e s  some comment on t h e  
p r o c e s s .  The second p a r t  of t h e  paper  d i s c u s s e s  
how o v e r s e a s  e x p e r i e n c e  may a s s i s t  i n  making 
d e c i s i o n s  about  t h e  proposed c o m p u t e r i s a t i o n  of 
New Zealand s t a t u t e s .  

ENGLISH EXPERIENCE 

In England consolidation of statutes is common. There are 
three kinds of consolidation:2 

(a) The "pure" consolidation 
This is virtually a verbatim re-enactment, in one Act of Parliament, 
of law scattered in several Acts. In its usual form no material change 
in the law is made. The organisation is improved and the law is 
presented in a more coherent manner. In the course of a consolidation 
sections may be combined and provisions relating to past transactions 
are generally omitted. 

(b) Consolidation with corrections 
Consolidations falling in this category are authorised by the 
Consolidation of Enactments (Procedure) Act 1949. The corrections 
that are permitted under this procedure include: resolving 
ambiguities, removing doubt, removing unnecessary provisions. 

(C) Consolidation with amendments 
These are consolidations prepared by the English Law Commission 
which include changes to the law to give effect to Law Commission 
recommendations. 

1 
2 

This paper expresses the personal views of the writer. 
For a fuller description of the work of consolidation and 
revision in England see Legislation by David Miers and Alan 
Page. 



All consolidation Bills go through the same process. After Second 
Reading they are referred to a Joint Committee of both Houses of 
Parliament. If the Bills are approved by the Committee the rest of 
the parliamentary stages are usually a formality. 

The demand for consolidation Bills is greater than the 
supply: even so, the output is considerable. Of the 21,000 pages of 
Acts passed by the Parliament of the United Kingdom in the past ten 
years, over 7,000 have been contained in consolidation ~ c t s . ~  The 
work of consolidation is carried on both by the Office of the 
Parliamentary Counsel and by the English Law Commission. 
Consolidation in the Law Commission is undertaken by Parliamentary 
Counsel seconded from Parliamentary Counsel Office. 

In England there are "reprints" of Acts. This is the 
publication of the original Act with amendments incorporated in it. 
It is similar to  the New Zealand "reprint" system. The reprint 
system works relatively well when the original Act is amended by the 
"textual amendment" method (e.g. s.2 is struck out and the following 
section substituted ...). When the textual amendment system is not 
used consolidation Acts become virtually essential. 

Access to the statute law in England has improved in the last 
decade and continues to improve. But much remains to  be done. 
There are few, if any, lessons for New Zealand in the English 
experience except perhaps to guard against statute law becoming as 
inaccessible as i t  has become in England. 

Publication of Statute Law 

The systematic publication of statutes as "Statutes Revised" 
in England started in 1870. There have been three editions. A new 
publication called "Statutes in Force", based on a classification of 
statutes by subject matter, was completed in 1981. The publication 
and editing of Statutes in Force is under the direction of a 
committee chaired by the Lord Chancellor. 

While there have been calls for a computerisation of English 
statute law no specific plans to do so have been announced. 

CANADIAN EXPERIENCE 

It is dangerous to generalise with a country having ten 
provincial legislatures, one Federal parliament and two territorial 
legislative councils, each having lawmaking capacity. 

3 British and French Statutory Drafting - Proceedings of the 
Franco-British Conference, 7-8 April 1986. Institute of 
Advanced Legal Studies (University of London), Comments 
by Mr Chris topher Jenkins, Parliamentary Counsel, pp. 72-78. 



Each of those jurisdictions has their own way of making the statute 
law "accessible", but there are common threads. During most of this 
century there have been attempts by most of the provinces to 
prepare what in Canada are called "revisions" of the statute law 
every ten to fifteen years or so. The Federal government's revisions 
have been produced less frequently. 

Simply put, legislation authorises a person or group of 
persons to prepare a revision of all the Acts in force in the 
jurisdiction authorising the revision. Once complete, the revised 
Acts replace the "originals" and all the amendments made to them. 
The revised statutes become the statute law of the jurisdiction. 
Canadian revisions take different forms, but they will invariably 
involve: 

. correcting references to outdated offices, departments 
and Ministers; 

. correcting cross references to sections and the names of 
Acts; 

. incorporating improvements to the presentation of the 
statute book which may involve a new style of print, line 
length, marginal or head notes to sections. 

Revisions will usually go much further than cosmetic changes. They 
can also include: 

. modernising outdated or antiquated language; 

. splitting up large blocks of type into two or more sections 
and dividing sections into subsections and paragraphs to 
make them easier to read and understand; 

. resolving conflicts between Acts; 

. changing sex biased language to sex neutral language; 

. omitting provisions the effect of which is spent; 

. generally making such amendments as are necessary to 
bring out more clearly what is considered to be the 
intention of the Legislature. 

Sometimes sections from one Act which can be more conveniently 
located in another are moved to the other Act. On occasion, two or 
more Acts are combined into one or the provisions of an Act that do 
not conveniently fit together may be split into two or more Acts. 

The revision process 

The process of revising statutes, simply stated, is as follows: 



. a revising officer or officers will be appointed - in most 
cases this is a Legislative Counsel (equivalent t o  a New 
Zealand Parliamentary Counsel); 

. the policy of the revision is settled - this involves a 
determination of the nature and extent of the revision, 
what is t o  be revised and how i t  is t o  be done; a manual 
of standard provisions will usually be prepared; 

. the original Act and every amendment made t o  it are  
provided t o  the revising officer; 

. the revising officer will create a consolidation of the 
original, "cutting and pasting" the amendments into it;  

. the revising officer will then mark up the changes t o  the 
consolidated text that are necessary; 

. the revised text is typed up and proof read; 

. the typed up revised text,  together with the consolidated 
version with the changes made by the revising officer, 
are sent t o  the department responsible for administering 
the Act; 

. the department checks the consolidation and revisions 
and returns it  t o  the revising officer with appropriate 
comments; 

. the text is checked again (usually by a second revising 
officer); further revisions are made as required and 
rechecked by the department if necessary. 

This process continues until all the Acts are in a revised form. 
Ultimately a "Revised Statutes Act" is prepared. It is usually 
prepared after the revision is virtually complete so that any changes 
the revising officers have made can be authorised by legislation. 

The revised statutes are printed in alphabetical order in a set 
of volumes and enacted as the law, usually coming into force on 
Proclamation. The revised statutes replace the existing statute law. 

Comments on the Canadian svstem 

Most jurisdictions in Canada either have their statutes on 
computer or are in the process of establishing a computer database. 
The result of computerisation of statutes in Canada is that,  in most 
jurisdictions, the statute law is now available in three forms: 

. the form in which it  is passed on the date the revised 
statutes are proclaimed (normally a set of volumes 
printed in alphabetical order) plus the annual volumes of 
Acts passed, which are published each year; 



. a looseleaf system which enables the reader to see the 
current state of the statute law; 

. the statute law on computer. 

While most jurisdictions now have their statute law as a computer 
database, i t  is not yet readily available outside Legislative Counsel 
Offices although some commercial statute law databases are 
available. Computerisation has allowed comprehensive indices to  be 
prepared of the statute law. These are proving a valuable tool in 
providing access to the statute law. 

In the past ten years access to the statute law has also been 
helped by the establishment of looseleaf systems of the statute 
book. Looseleaf systems are now available in a number of Canadian 
jurisdictions. After the end of each session of a Legislature, 
looseleaf pages are issued replacing those that have been changed by 
amending Acts. It is a simple task for the amended pages of the 
statute book to be removed and the new pages inserted. Subscribers 
to the looseleaf version then have access to up-to-date versions of 
the statute law within weeks of the end of a Legislative session. 
Annual volumes of the statutes are still published. When the annual 
volumes are used with the revised statutes the reader is able to 
determine the state of the statute law as at  any given time. The 
combination of computerisation of the statute book and looseleaf 
systems probably means that the day of the ten-year revision in 
Canada is over. That is the view of the leading reviser in Western 
Canada, W. E. Wood QC. In his view once the statute law is on a 
computer having sufficient search capacity, cross references, names, 
and other phrases that need to be changed as a result of new 
legislation will be found easily, and those changes will be made 
completely when an amending Act or new Act is passed. 
Consequently it  will no longer be necessary to periodically check all 
the statutes to ensure they are up to date. A computer facility, 
coupled with the speed with which Acts are repealed and replaced, 
means that wholesale revisions to the statute book may be a thing of 
the past. 

Only if there were large scale changes proposed for the 
statute book as a whole would another revision be required. Perhaps 
the State of Victoria will lead the way in this regard. The Law 
Reform Commission of Victoria has proposed an undertaking to 
revise the statutes by rewriting them in plain English. Although not 
called "a revision" but rather a "consolidation", all the elements of a 
"Canadian revision" are there. 

Personal observations 

If periodic revisions are a thing of the past it  would be a 
pity. A periodic objective review of the statute law is healthy and 
constructive. The state of the Canadian statute book is a credit to 
those who have undertaken revisions in the past. If there has been 
anything lacking in the past i t  has been the reluctance of revisers to  



look to the expertise of others in assisting them in a revision. An 
Act is a communication from the legislator to the persons affected 
by it.  Communication can be aided by the means by which the Act is 
presented in written form. Obviously the style of language is a 
major component in communicating the law, but there are other 
components. These include the type style, headings and marginal 
notes, line length and margin lines for subsections and paragraphs. 
Revisors have not taken sufficient account of these aids to 
communication. It is time that all the available expertise is pooled 
to provide the best possible communication of an Act to the reader. 

While the Canadian system is relatively simple, 
comparatively cheap, and i t  works, improvements could still be made 
to it. 

APPLICATION OF OVERSEAS EXPERIENCE TO THE NEW 
ZEALAND STATUTE BOOK 

New Zealand is poised to computerise its statute law. It is 
an appropriate time to consider change - change both in the 
cosmetic "look" of the statute book and in the style of drafting. In 
this part of the paper questions arising from the proposed 
computerisation of New Zealand statute law are considered. 

COMPUTERISATION OF NEW ZEALAND ACTS 

Maior obiective 

The major objective of putting all Acts on a database is to be 
able to pick up the published version of the database (whether in 
electronic or written form) and be sure that it is an authoritative and 
up to date statement of the statute law. "Up to date" means that 
the original Act would have incorporated in i t  all amendments, in 
their appropriate place, as part of the text. 

How can the obiective be achieved? 

There are two principal ways of achieving the major 
objective: 

The first is to type onto the database everything that is now 
in the Reprint Series started in 1979 (the "brown volumes"), plus 
everything that has yet to be added as part of the "brown volumes" 
including the annual statutes for 1986-88. This in effect would give 
the user a "reprint" in electronic form which would duplicate what is 
now available in written form. There would be no change to  the 
law. The original print of the Act would remain in effect and could 
be referred to as necessary. This process would not meet the major 
objective. 



To meet the objective of having an up to date version of the 
law available, further work would be still required. This work would 
involve incorporating all the amendments into the Acts they amend. 
Once that had been achieved (and assuming all future amendments 
were incorporated into the Acts they amend) the electronic database 
would provide an up to date version of the Acts of New Zealand as 
amended. The major objective would then be achieved. 

(Another method would be to go back to the original Acts 
themselves and type them in to the database, type in the amending 
Acts and subsequently insert amendments into the original text. This 
approach seems counter-productive and does not make use of the 
work already complete through the reprints in the "brown volumes". 
In saying this i t  is assumed that the office of the Compiler of 
Statutes has already taken the original Act and inserted amendments 
that have been made to it in preparing reprints.) 

The second way to achieve the major objective would be to 
manually take the reprint Act (plus any that are not yet "reprints") 
and cut and paste into them all amendments (essentially doing an 
annotators' job). The result of that "cut and paste" job would then be 
typed to form the database. This would meet the major objective. 

Which is the better route to follow? 

The essential work of inserting amendments into the original 
Act to obtain an up to date text is much the same whether the 
amendments are incorporated before being typed onto the database 
or after they are on the database. 

Should the project be considered "a reprint'' or could it be a more 
significant "revision" of the Acts of New Zealand? 

If the project is a reprint - 
. Should changes to the text be considered in the same way 

that changes have been considered in the past when a 
reprint has been undertaken (e.g. modernisation of 
spelling, obvious errors corrected; inserting amendments; 
citations of new Acts; plus other changes described 
earlier)? 

. Should more be done with the text to take into account 
research into presentation of text e.g. differently 
presented headings, margins and other 'tlayout" matters? 
If more is to be done i t  would be best if those changes 
could be agreed upon now and incorporated into the 
project a t  this stage. 

. The result of the work should be authorised by statute, 
replacing the existing statute law. 



I f  the project is a revision - 
At this stage it is clear that the project is not a revision. 

The question is really, should i t  be? 

The question of "reprint" v. "revision" was mentioned in the 
1931 reprint. At that time a consolidation (i.e. revision) was 
considered but rejected in favour of a reprint of the statutes of New 
Zealand. The Foreword to the 1931 reprint said (pp.vii-viii): 

"... the preparation of a consolidation could not satisfactorily 
be undertaken except by a body of men familiar with the law 
and, a t  the same time, skilled in the art of draftmanship. 
Moreover, no matter how careful and competent such a body 
of men may be, a general consolidation and re-enactment 
must always be attended by the grave danger of the law 
being unintentionally altered, for a consolidation can never 
be effected by a mere repetition of the terms in which the 
law to  be consolidated is expressed. A reprint of statutes, as 
distinguished from a consolidation, does not present these 
difficulties. An exact repetition of the law is the aim of 
such a reprint, and this can be secured by the exercise of a 
high standard of care, and difficulties of draftmanship are in 
no way involved. If, notwithstanding the exercise of such a 
standard of care, an error were to find its way into the work, 
the law would not thereby be affected. Such an error might 
cause inconvenience but could not alter any rights or 
obligations; these, notwithstanding such error would continue 
to be determined by the law as enacted by the Legislature. 
For these reasons alone, a reprint such as is contained in the 
present series of volumes has obvious advantages over the 
more ambitious scheme that would be involved in a 
consolidation and re-enactment of the statute law." 

Subsequent reprints have not indicated whether any 
consideration was given to preparing a revision (or consolidation) as 
distinct from a reprint. (But perhaps the Compiler of Statutes has 
considered this matter in connection with past reprints.) 

Now would be an appropriate time to consider a modest 
revision. The 1895 Reprint of Statutes Act is included with this 
paper (Appendix, pp. 11 6-1 17). That Act authorised the appointed 
Commissioners, amongst other things, to "revise, correct, arrange, 
and consolidate" Acts and omit enactments of a temporary character 
or Acts that "have expired, become obsolete, been repealed, or had 
their effect"; in Canadian terms, a revision. Also included with this 
paper (Appendix, pp. 118-120) is an extract from the subsequent 1908 
Consolidation of Statutes Act. That Act enacted the results of the 
consolidation, and r e~ea l ed  former Acts. A recent example of a 
Canadian ~ c t  authorising a revision is also included (~ppe-ndix, pp 
121-123). 

The "revision" experience of other jurisdictions could be 
helpful in determining what form of changes should be considered for 
New Zealand. 



Accessibility after the Project 

It hardly needs to be said that establishing a database is only 
sensible if the end result is something that can be used by a wide 
variety of people. The following needs are apparent: 

. the system should be capable of providing an up to date 
statement of the law (i.e. the original text with 
amendments incorporated in it); 

. there should be a means of keeping track of amendments 
to  and repeals of Acts; 

. there must be a wide capability of searching the Acts; 

. there should be an index to the Acts as a whole, and to 
most individual Acts; 

. the system should be capable of producing a printed 
version of what is seen on the screen; 

. the basic text must be absolutely secure - no one can be 
permitted to tamper with the database except in 
accordance with proper authority; 

. there needs to be a facility whereby copies of all or part 
of the database can be provided to users in electronic 
form so that those users can manipulate the text of the 
copy provided or annotate the database copy for the 
subsequent use of clients; 

. arrangements should be made to provide (i) annual 
volumes of the statutes (which when combined with 
earlier Acts allow the law to be found as a t  any given 
past date); (ii) a looseleaf service; (iii) the computer 
service. 

Whatever decisions are made about "reprints" or "revisions", the 
existing Acts should be put on the database in a form which will 
enable these basic needs to be met. 

It is to be hoped that in the preparation of this undertaking 
advantage will be taken of research into how a writer communicates 
with his or her audience. Research has shown that the lay-out on the 
printed page can improve communication. The results of that 
research should be incorporated into the presentation of the statute 
book. 

CONCLUSION 

Creating the statutes of New Zealand as a database is a 
major undertaking. The way in which i t  is done will affect statute 
law for decades to come. There are two major options that should be 
considered. The first is to continue to tread the same reprint route 



that New Zealand has followed since 1931. The second is to  use the 
database undertaking as a revision of New Zealand statutes 
culminating in re-enactment of the statute law following the 
revision. 

There are three reasons why i t  is suggested that a modest 
revision would be the better route: 

(a) Cost - The cost of a set of annotated New Zealand 
statutes is about $4000. The cost of a set of Canadian 
Federal and Provincial statutes combined would be about 
half that amount. 

(b) Size - The size of the statute book. The bulk of the 
statute book would be reduced to about a third of its present 
size. 

(c) Accessibility - a revision of the statute book could 
improve the readability considerably. Not only could 
revisors take advantage of the latest research into the kinds 
of lay out that assist in communicating the message on the 
page, but other improvements described earlier could be 
incorporated. 

If advantage is not taken of the opportunity presented by the 
computerisation of statutes another opportunity may not occur for 
decades. Access to  the statute law of New Zealand can be improved 
and now is the time to do it. 

With the experience of the office of the Compiler of 
Statutes in the preparation of reprints, and with the commitment to 
computerisation of the statute book, there is every reason to  look 
forward to an improved statute book in the future. The improvement 
will also facilitate improvements in the drafting and updating of 
legislation, improvements which in turn help make the law easier to  
use. The result of this undertaking will unquestionably be greater 
access to the statute law of New Zealand. 




